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Access to Justice in Central and Eastern Europe: Forum Report is a summary of the
European Forum on Access to Justice held in Budapest, Hungary, on December 5–7,
2002. This report is part of the Project on Promoting Access to Justice in Central and
Eastern Europe, funded by the European Commission and the Open Society Justice Ini-
tiative. The Project has been a collaborative effort by four organizations: INTERIGHTS,
the Public Interest Law Initiative/Columbia University Budapest Law Center (PILI), the
Bulgarian Helsinki Committee, and the Polish Helsinki Foundation for Human Rights.
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this publication possible. Edwin Rekosh, Zaza Namoradze, and Borislav Petranov
played key roles in organizing the panels of experts and moderating the Forum discus-
sions.
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Garai, and Márta Varga demonstrated exceptional organizational skills and provided
invaluable administrative help in organizing the smooth proceedings of the Forum. Open
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sion of Zaza Namoradze, also provided great assistance in organizing the Forum.
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PILI staff Leah Utyasheva and Atanas Politov had the primary responsibility for edit-
ing the Forum materials and compiling them in a single publication. Carol Hall provid-
ed invaluable assistance with editing and advice.

Gábor Deák assisted with the design of the cover and the general layout of the Forum
Report in preparation for its publication by WebGrafika Stúdió.

We are extremely grateful to President Ferenc Mádl for delivering the keynote
address and to the Office of the President of Hungary and Professor Dr. Péter Paczo-
lay for providing a copy of the speech for this publication.
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This document has been produced with the financial assistance of the European Com-
mission. The views expressed herein are those of the project partners and can therefore
in no way be taken to reflect the official opinion of the European Commission.
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The European Forum on Access to Justice took place in Budapest, Hungary, on
December 5–7, 2002. The Forum was organized by the Public Interest Law Initiative in
collaboration with the Open Society Justice Initiative within the framework of the pro-
ject Promoting Access to Justice in Central and Eastern Europe. This project is a part-
nership of the Public Interest Law Initiative, INTERIGHTS, the Bulgarian Helsinki Com-
mittee, and the Polish Helsinki Foundation for Human Rights.

The main goal of the project was to access the true dimensions of, and develop means
toward solving, a crucial problem undermining the functioning of the rule of law and con-
stitutional democracy in the countries of Central and Eastern Europe—the widespread
deficiencies in the provision of legal aid, and their disproportionate negative impact on
vulnerable groups in society, thereby putting social cohesion at risk.

Participating in the Forum were representatives of Ministries of Justice, the judiciary,
and civil society from Central and Eastern Europe, Russia, Central Asia, and the Cauca-
sus, as well as representatives of international institutions such as the European Union,
the European Parliament, the Council of Europe, and the World Bank.

The European Forum on Access to Justice was the culmination of several years of
work by the project partners to assess the state of legal aid in Central and Eastern Europe
and to raise awareness of the need for reforms. Although the countries in the region have
clear international obligations to provide free legal aid so that the machinery of justice
may be within reach of everyone, state-supported legal aid for the poor has not been, until
recently, a priority of governments and international bodies in the reform of justice sys-
tems. Reforms that have otherwise transformed legal institutions and the practice of law
in the region have suffered from a lack of attention to ensuring that these new legal mech-
anisms also reach the impoverished and marginalized.

As a companion volume to this Forum Report,1 the project has also published nine
country reports on the state of access to justice in the EU accession countries of Bul-
garia, the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Romania, and Slo-
vakia, commissioned in the summer of 2002, in preparation for the Forum. A tenth
report, prepared by PILI, compares the laws and practices governing the provision of legal
aid in each of the report countries. Copies of the reports were provided to Forum par-
ticipants, and the results of the studies were formally presented at the first Forum ses-
sion immediately following the welcoming remarks. Also presented during this session
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were the results of project empirical studies on access to justice in Poland and Bulgaria,
conducted by the Bulgarian Helsinki Committee and the Polish Helsinki Foundation for
Human Rights.

In the following session, expert speakers gave an overview of international standards
on access to justice, and speakers from the Council of Europe, the European Commis-
sion, and the European Parliament discussed access to justice from a European perspec-
tive and as a consideration for full EU membership. On the third day of the Forum, expe-
rienced legal aid practitioners from Israel, the Netherlands, the United Kingdom, and the
United States provided participants with detailed information on various aspects of legal
aid delivery systems in their respective countries. The closing session of the Forum
focused on the way ahead for access to justice in the region. Representatives of the
Lithuanian Ministry of Justice and the Open Society Fund of Lithuania described their
work in setting up pilot legal aid offices in that country. The President of the Hungarian
Helsinki Committee described its advocacy work and progress made thus far by the Hun-
garian government in addressing the need for an improved legal aid system in Hungary.

The European Forum on Access to Justice also provided an opportunity for NGO rep-
resentatives, lawyers, judges, and governmental officials to exchange views on the state
of legal aid and needs for reform. The Forum also played a role in raising public aware-
ness, through media coverage, and in raising awareness in professional circles through the
participation of high-level Justice Ministry officials, Bar Association representatives, rep-
resentatives of international organizations, and respected academics in the field.

The efforts of the project partners to assist in improving access to justice in Central
and Eastern Europe and beyond the region will continue. All of the partners, as well as
an increasing number of other collaborators, are undertaking growing efforts to help
improve the provision of legal aid. It is our hope that these efforts will help states to come
closer to achieving the ideal of equal access to justice for all.

1 Promoting Access to Justice in Central and Eastern Europe: Forum Report is part of a series of publications that also includes
Access to Justice in Central and Eastern Europe: Source Book, Access to Justice in Central and Eastern Europe: Country Reports, and
Access to Justice: Problems of Legal Aid in Central and Eastern Europe (in Russian).
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Your Excellencies, Ladies and Gentle-
men:

The rule of law is—and must be—the
essential feature of the new democracies in
Central and Eastern Europe. The rule of
law is a set of ideas and practices in order to
promote the idea that law should prevail
over violence, that all procedures should be
governed by law rather than by the arbi-
trary will of men. Besides the ideas that
inspire political communities to accept the
rule of law, we need well-defined practices
of implementing the principles of the rule
of law. One should emphasize the impor-
tance of practice: how are democratic prin-
ciples implemented in their everyday func-
tioning?

All of us know that the magnificent
principles of rule of law are valuable to the
extent they can be translated into reality.
And one important aspect of the practical
functioning of rule of law is access to jus-
tice. “Equal justice under law”—this motto
stands on the front of the building of the
United States Supreme Court. Equal justice
cannot be achieved without securing equal
access to legal assistance and legal repre-
sentation for everyone. This fact convinced
lawyers decades ago—as well as today—
that special emphasis should be put on the

importance of access to justice.
The political philosophy behind this

approach clearly lies in the distinction
between the “negative” and “positive”
notions of liberty.

Positive liberty in this sense means the
affirmative effort of the state to make lib-
erty accessible to all. This effort inspired in
the early seventies the “Florence Access-
to-Justice Project,” when eminent lawyers
founded the European University Institute
in Florence, Italy. The idea behind it was to
analyze the legal, economic, social, and
psychological obstacles that made it diffi-
cult for many people to make use of a
good legal environment and of their right
to liberty.

This “Access-to-Justice Project” origi-
nated in extensive comparative research
on the “quality of justice” published in
1973 (Fundamental Guarantees of the Parties in

Civil Litigation). This study on the minimum
standards of judicial fairness led to the
next problem: who has access to the sys-
tem of justice?

A worldwide inquiry was conducted in
the mid-seventies on legal aid. Professor
Mauro Cappelletti of Florence defined the
access-to-justice movement as “a multi-
faceted response to perhaps the most basic
challenge of our modern legal systems.”

F O R U M  R E P O R T •  1
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What kind of challenges have the access-
to-justice movements generated? The main
task is to provide machinery to make social
rights effective. Unfortunately courts are
often very slow and expensive. Poor people
without the necessary financial means are
hard put to obtain appropriate legal aid. This
is unacceptable in a democracy because jus-
tice cannot depend on the ability to pay.

This movement was based on the pres-
sure of a clearly expressed social need. So,
legal aid was put on the law reform agenda
in the late 1960s. One can recall, as we know,
the reform that began in the United States
with the Legal Services Program. In Europe,
France was the forerunner in 1972 when its
nineteenth-century legal aid service was
replaced by a modern securité sociale approach.
In this system the costs of legal service are
expected to be borne by the state.

After the downfall of communism, Cen-
tral and Eastern European countries also
have had to face the problem of how to pro-
vide effective legal aid to
the poor. Ten countries
that are candidates of the
European Union took
part in a survey that ana-
lyzed access to justice in
the respective countries.
The project was initiated
and funded by the Euro-
pean Commission and
later co-funded by the
Open Society Institute.

Ten country papers
were prepared on the

national solutions of access to justice. The
Hungarian case is very similar to those of
the other countries. The Hungarian consti-
tution declares that “everyone subject to
criminal proceedings is entitled to defend
himself at all stages of the proceedings.”
However, this general rule must be imple-
mented effectively. In Hungary, the new
Code of Criminal Procedure is expected to
enter into force in a few weeks [on January
1, 2003]. The new code will strengthen the
procedural guarantees of the right to coun-
sel and legal aid.

It is good to know that much improve-
ment has been achieved in recent years on
the issue of the right to counsel. It was less
encouraging, however, to learn from the
reports that a lot needs to be done both in
criminal and civil cases. To quote just some
of the findings of the reports we can see that
first, the availability of legal aid in criminal
cases should be broadened to secure the
right to counsel when deprivation of liberty

is at stake; secondly, clear
financial and substantive
criteria for granting legal
aid on grounds of indi-
gence should be estab-
lished; and thirdly, legal
aid in civil cases should
be similarly provided.

Finally, one should
point out that the present
system of assigning cases
to lawyers lacks proper
management and efficien-
cy. What really matters is
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not the formal presence of a lawyer but the
reality and quality of the performance.
Therefore, the comparative reports suggest
that a specialized body (for example, a Legal
Aid Board) with a mandate to administer the
legal aid system could provide better coor-
dination between the different agencies
involved.

We all hope that this conference will
highlight the importance of legal aid and
bring about more awareness of it. It is a
problem that unfortunately has remained a
little bit underestimated within the move-
ment of access to justice. To do more is

especially important in the perspective of the
accession to the European Union. I wish you
the very best in your efforts to this end.
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President Ferenc Mádl of Hungary addresses participants of the 
European Forum on Access to Justice.
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András Szecskay welcomed everyone
to the European Forum on Access to Justice
on behalf of the Budapest Bar Association
and introduced the speakers around the table.
He emphasized that promoting access to jus-
tice is a timely and rel-
evant topic for Cen-
tral and Eastern
Europe, and for Hun-
gary in particular as a
candidate country for
the European Union.
He noted that society
as a whole benefits by ensuring justice and
due process for all, and that “there is no
access to justice unless there is access to
good legal assistance during each stage of the
legal process.”

After pointing out that it is most appro-
priate that this conference is being held at
the Budapest Bar Association, Mr. Szec-
skay described the Forum as an excellent

opportunity for meeting the challenges that
the region is facing.

Miklós Hankó Faragó expressed his
gratitude to the organizers and said that it

was a great pleasure
to give an opening
speech to this gath-
ering. He pointed
out that a commit-
ment to justice dri-
ves everyone to the
general consensus

that a basic criterion for the rule of law is
that justice is available to everyone. This
must be more than an empty declaration
that has little effect.

Mr. Faragó argued that two criteria must
be met to make a system of justice work
properly: an adequate number of well-
trained professionals working for justice
and an appropriate institutional system.
Concerning an adequate number of well-
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W E L C O M I N G R E M A R K S
• András Szecskay, Vice-President of the Budapest Bar Association
• Miklós Hankó Faragó, State Secretary, Ministry of Justice, Hungary
• Jürgen Köppen, Ambassador, Delegation of the European Commission to

Hungary
• Diana Wallis, Member of the European Parliament
• Hans Jurgen Gruss, Chief Counsel, Europe and Central Asia, the World

Bank
• James Goldston, Open Society Justice Initiative
• Edwin Rekosh, Public Interest Law Initiative, Columbia University, on behalf

of the Promoting Access to Justice Project

“[T]here is no access to justice

unless there is access to good legal

assistance during each stage of the

legal process.”

—András Szecskay, Vice-President,
Budapest Bar Association
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trained professionals, he suggested that
Hungary abounds with legal experts who
keep a close watch on whether people are
receiving adequate legal assistance and
whether their rights are protected. Con-
cerning an appropriate institutional system,
he said that it is a primary function of the
state to scrutinize legal practices, but along-
side the state there are a number of non-
governmental organizations (NGOs) that
keep a close eye on access to justice and
other related matters.

At the same time, he noted that there are
recurring problems relat-
ed to legal aid and legal
protection. Almost all of
these stem from one root
cause: the client is theo-
retically entitled to coun-
sel, but in reality is unable
to avail himself or herself
of this right. There are
many cases where an
accused person cannot
have access to defense counsel. As early as
the first hearing, the person may be without
a lawyer, which clearly contravenes good
legal practice, especially considering that
the preliminary investigation is often the
most critical phase of the legal process.

Mr. Faragó also mentioned that the Min-
istry of Justice receives negative feedback,
which must not be ignored, especially since
Hungary is on the path toward European
integration. He emphasized that “acces-
sion to the European Union will place
tremendous challenges on us, but will also
be an incentive to make the justice system

work more efficiently.” European Union
accession means the candidate countries
have many obligations. The process of
accession should also generate a lot of pub-
lic awareness. Mr. Faragó also said that
“creating a just state means more than set-
ting up legislation and institutions—legal
aid and access to justice must be realized in
practice.”

Mr. Faragó stated that as a result of the
current process of modernization in Hun-
gary, it will become more and more costly
to arrange one’s legal affairs, and as a result

there will be a widening
gap in one’s ability to pay
for legal services. The
state must recognize,
declare, and respect
basic rights, but that is
not enough. The state
must create a legal and
institutional framework
in which all of these
rights can be realized. In

addition to establishing a system of justice,
“the state must create an environment
where access to justice does not depend on
one’s legal knowledge, expertise, or finan-
cial standing.”

Mr. Faragó believes that because legal
aid is considered a benefit, the Constitution
does not state that the government must
provide cost-free legal aid. If that benefit is
to be funded by the state budget, there are
certain criteria that must be met. One is that
although the state must create equal oppor-
tunity for access to justice, it should encour-
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age applicants to carefully consider whether
or not to bring a case before the courts.
Finally, he noted, “there should be a clear
and transparent disbursement of state
funds that would allow lawyers to deliver
the highest quality of legal assistance.”

Mr. Faragó concluded his welcoming
remarks by saying he firmly believes that the
Forum will be an excellent opportunity to
exchange views and find common ground in
recognizing problems that everyone is fac-
ing. He announced that the Ministry of Jus-
tice has recently opened up a concept paper
to general debate. This paper proposes a
state legal aid system that will be put before
the parliament in the first half of 2003.

Ambassador Jürgen Köppen opened
his remarks by noting that the European
Union has helped finance the studies pre-
sented at the Forum. He said that, “whereas
the research was conducted by independent
private institutions, the fact that the EU is
providing financial support for the studies
shows that this is an important topic for the
European Union.”

The development of a single European
system of justice is one of the European

Union’s main objectives, and effective
functioning of the legal system is one of
the political criteria for EU accession. The
EC has been monitoring the legal systems
in the future member states and has ruled
that in Hungary—and the nine other coun-
tries that will become members on May 1,
2004—these criteria have generally been
fulfilled satisfactorily. As a result, the EC
has identified more areas where progress is
needed by the date of EU accession and
beyond.

Ambassador Köppen noted the exis-
tence of a notion of a European system of
justice and the desire to promote a Euro-
pean system of justice. Measuring the qual-
ity of justice is very difficult because in dif-
ferent countries there are different con-
cepts of a legal system and how it should
be structured. We should compare these
concepts and have an exchange of ideas on
best practices, he said.

Ambassador Köppen further discussed
the role of the lawyers in the new chal-
lenges that the market economy brings to
this part of Europe and the need to have a
professional assessment of the legal sys-
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tems. He added that there should be a
model against which to measure how well
a legal system is working.

Thus, he said, the role of this Forum is
to develop evaluation criteria and look at
how legal systems, particularly legal aid
systems, work. Ambassador Köppen sug-
gested that we should
have in mind the differ-
ences in criteria used,
and proceed in this exer-
cise with an element of
caution. For European
participants who are not
from the accession
countries, he again
emphasized that a well-
functioning legal and
judicial system is an essential part of the
political criteria for membership, and that
negotiations for accession or membership
cannot even begin without it.

Diana Wallis, member of the Euro-
pean Parliament, spoke next. She empha-
sized the importance of this conference
and debate in the context of European
Union enlargement, which is becoming
very real and very near. Ms. Wallis’s
remarks focused on civil and commercial
access to justice. She suggested examining
the standards that the new member states
should achieve as the EU celebrates the
tenth year of Europe’s internal market.
Opinion polls show that 80 percent of the
EU population thinks that the internal
market has been a tremendous success. A
free market, however, is founded very

much on systems of civil and commercial
law. This is critical for the European mar-
ket if it is going to continue to function
well.

Even for member states, Ms. Wallis said,
the internal market is still a work in
progress. But it will not work if citizens

across the EU cannot
secure their rights. The
EU encourages citizens
to travel and to purchase
goods and services across
state borders. This
demands a legal frame-
work that is accessible to
all. Ms. Wallis empha-
sized that within the
European Union, people

must be able to secure their rights when
something goes wrong; they must have
access to justice under the legal system in
any member country.

She praised the reports on access to jus-
tice prepared for the Forum but empha-
sized that even in the current member
states, this is an agenda that they are still
working on. Ms. Wallis suggested looking
at both how far the EU countries have
come and how far they have to go. She
claimed that “the idea of linking EU citi-
zens’ rights and free movement within
Europe can only be real if there is access
to justice and access to courts all across
Europe.”

Ms. Wallis highlighted the fundamental
idea that access to the courts in any mem-
ber state must be as easy as access to the
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courts in one’s home country. This is what
access to justice means.

She further described the situation in
the current member states and a number of
initiatives undertaken by the European
Commission to secure access to justice.
The European Parliament has recently
been discussing a pro-
posal from the Commis-
sion that relates to legal
aid: the “Legal Aid
Directive.” The goal of
the Legal Aid Directive
is to improve access to
justice in cross-border
cases by establishing a minimum level of
legal aid regardless of ability to pay. No EU
citizen should be prevented from securing
his or her rights because of a lack of coop-
eration among member states. This direc-
tive is limited to cross-border cases and
concerns the rights described in Article 47
of the Charter of Fundamental Rights of
the European Union (the right to effective
remedies and a fair trial).

Ms. Wallis said that legal aid is only one
part of access to justice. In particular, she
pointed out the importance of alternative
dispute resolution and the European
Ombudsman.

Finally, she noted that we all have to do
some new thinking. This is where the
accession countries can help the European
Union and the European Parliament to
learn how to provide simpler, less expen-
sive ways to deliver high-quality legal ser-
vices.

Hans Jurgen Gruss of the World
Bank spoke next. He stated that the repre-
sentatives of the World Bank would like to
listen and to learn from the discussion at
the Forum. He started his speech with a
plea, that “when we talk about access to
justice, let’s not just look at the topic tech-

nically; let’s talk about it
with passion and emo-
tion.” Everyone in soci-
ety must be able to bene-
fit from the judicial sys-
tem. It is not the rich
who are suffering from a
non-functioning judicial

system, but the poor. “Having access to
justice is an essential element of poverty
reduction.”

Mr. Gruss suggested looking at why
legal and institutional reform is so impor-
tant to an organization like the World
Bank. He pointed out that legal and insti-
tutional reform is an integral and essential
part of the World Bank’s mission, which is
poverty reduction. He described the evo-
lution of this idea. The recognition that
legal and judicial reform is essential for
development and poverty reduction has
proceeded slowly, but now the World Bank
sees a functioning legal system as essential
for all countries to improve the livelihood
of their people. Poverty is not just a lack of
food, shelter, or education, he said. It man-
ifests itself in terms of poor and margin-
alized segments of society who lack
empowerment. Mr. Gruss emphasized that
“having access to justice is an essential ele-
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ment of poverty reduction.” Lack of
access to justice by poor segments of soci-
ety should be important to all functioning
societies. He added that “when we discuss
lack of access to justice, we should realize
that it manifests itself in many ways: phys-
ical barriers (courts may be very far away),
cost issues, language problems, lack of
knowledge of the legal system, and lack of
trust in the courts.”

Today, Mr. Gruss said, the World Bank
recognizes that having a functioning legal
system is essential for all countries to
improve the livelihood of their people.

He argued that in order to improve
access to justice, a very comprehensive
strategy must be adopted in which legal aid
and legal assistance should be an essential
element. The focus should be on those
groups in society for
whom access to justice
is a particular problem:
women, children, and
indigenous people.

Mr. Gruss stated that
the World Bank is trying
to learn from and work
with its counterparts in
various countries to
determine how best to
deal with these issues.
They are working with
both civil society and
government officials in
many countries to find out what is working
and what is not. Based on these assess-
ments, there are several legal and judicial

reform projects under implementation, for
example in Ecuador, Morocco, and
Guatemala. The major elements of these
projects are

• focusing on poor segments of soci-
ety—women, children, and those
who are marginalized in society;

• improving access to justice as part of
overall legal system reform;

• improving the level of trust in the
judicial system, including promoting
the view of the justice system as an
institution that defends the rights of
individuals.

Mr. Gruss concluded his speech with
an assurance that whatever we learn here
he would take back to Washington and
improve discussions there on the subject.

James Goldston of
the Open Society Justice
Initiative spoke of the
new realities the world is
facing. We are living in
an age of globaliza-
tion—of trade, of cul-
ture, and of law. Actors,
both in the governmen-
tal and non-governmen-
tal spheres, have become
involved in what was tra-
ditionally perceived as
sovereign states’ affairs.

At the same time, international law is
gaining in weight and importance. A body
of international criminal law is emerging,

10 • ACCESS TO JUSTICE IN CENTRAL AND EASTERN EUROPE

“[W]hen we discuss lack

of access to justice, we

should realize that it mani-

fests itself in many ways:

physical barriers (courts

may be very far away), cost

issues, language problems,

lack of knowledge of the

legal system, and lack of

trust in the courts.”

—Hans Jurgen Gruss,
Chief Counsel, Europe and
Central Asia, the World Bank

forum_report_33.qxd  2003. 05. 12.  10:40  Page 10



and for the first time a permanent inter-
national criminal court has been created.
Furthermore, the distinction between
domestic and international law is eroding.

Mr. Goldston argued that in Central
and Eastern Europe these trends can be
seen as well. The European Convention
on Human Rights (ECHR) is widely used,
and a major advance in the harmonization
of member states’ laws is under way. He
emphasized that the Open Society Insti-
tute (OSI) is seeking to capitalize on these
trends. As part of this effort, OSI has
expanded its operations to encompass
parts of Asia, Africa, and Latin America,

and a new entity has been created—the
Open Society Justice Initiative—to pro-
mote rights-based law reform. Mr. Gold-
ston outlined the Justice Initiative’s work
to provide hands-on technical assistance
in strengthening legal advice and educa-
tion, and in addressing issues of national
and international criminal justice.

Mr. Goldston further stated that the
legal culture of an open society cannot be
predetermined, but that it must be culti-
vated from within. In many countries
where law has been equated with political
power, these reforms must show that the
law really does matter and that it can pro-
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tect citizens. “One of the Justice Initia-
tive’s primary areas of program activity
involves broadening access to justice, sup-
port for public interest advocacy, and
improvement of legal aid for indigent
criminal defendants.”

He underlined three principal goals of
the Justice Initiative in the area of access
to justice:

• expand government financial back-
ing,

• support the development of alter-
native institutional models, and

• improve the quality of free legal
assistance to persons charged with
crimes.

Mr. Goldston said that in no country
had the Justice Initiative devoted more
energy to this effort than in Lithuania,
where the first nationwide network of
public defender offices is being created,

proving that even with budget constraints
the state can provide high-quality legal
assistance at low cost.

He stated that justice for all must
be more than an empty phrase. As the
Justice Initiative explores program oppor-
tunities in other regions, such as South
America and Asia, it hopes to foster a
comparative exchange of ideas among
regions.

Edwin Rekosh welcomed everyone on
behalf of the Promoting Access to Jus-
tice Project and the co-organizers of the
Forum. The Forum builds on a series of
activities, including similar forums held in
Bulgaria and Poland and the reports com-
missioned in the candidate countries. The
purpose of the Project and the Forum is
to study in depth some of the problems
related to the provision of legal aid and to
develop and promote solutions for deal-
ing with those problems.
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The purpose of the first session was to
share the results of the studies that have
been done by the Promoting Access to Jus-
tice Project around the region. Studies in
eight different countries have been execut-
ed, as well as more detailed information
from two particular countries: Bulgaria and
Poland.

Wiktor Osiatynski provided the overview
of the country reports and made some
comments on them. He stated that work
on promoting access to justice and legal aid
reform in Central and Eastern European
countries is very important; for any society
that wants to have a mechanism for social
change, protecting the rights of the people
and channeling the needs of the poor,
access to justice is crucial. There are dif-
ferent means of change, Mr. Osiatynski
noted, among which the peaceful ways
toward social change are representative
democracy and legal change.

He emphasized that the reports show
there are problems with the legal aid sys-
tems in the region, which is a part of the

broader problem of access to justice. At
the same time, as can be seen from the
reports, in the last few years there have
been steps toward improvement in legal aid
in several countries. This is very important,
as without legal aid delivery mechanisms
and monitoring, there is no efficient legal
aid system. Still, despite many positive
developments, much remains to be done,
and the problems vary from country to
country.

Mr. Osiatynski further summarized the
gaps in the systems discussed in the
reports:

• There is no clear procedural require-
ment for granting legal aid outside
mandatory defense in criminal cases.
Appointment of a counsel in the
non-mandatory cases is very rare,
which results from the lack of pro-
cedural rules on how to handle such
requests and lack of awareness.
Codes of Criminal Procedure con-
tain no specific obligation to inform
a person about the possibility to
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apply for legal aid.
• In some countries there is no “means

test” and no uniform standards con-
cerning when and how to appoint ex
officio counsel.

• There is a lack of guarantees of the
presence of counsel in the prelimi-
nary investigation. This is important
because there is no court control at
this stage, and the individual is
extremely vulnerable to the executive
authorities, with no separation of
powers between the courts and the
executive.

• There is the question of post-con-
viction reimbursement. If the defen-
dant is found guilty, there may be an
obligation for him or her to reim-
burse the expenses for the legal aid.

• The appointment procedure for
counsel is not transparent.

A crucial flaw in the
criminal systems of
many countries is also
the lack of legal aid for
the victims of crimes.
Victims should be
included in criminal pro-
cedures, as representa-
tion of victims is as nec-
essary and important as
representation of the
alleged perpetrator, Mr. Osiatynski noted.

He also emphasized that in civil cases
there is no mandatory right to a legal aid,
and legal representation is optional. As the
reports state, “the quality is unsatisfactory,

there is lack of standards, no statistical
data, no satisfactory managing process, and
systems are decentralized.”

Mr. Osiatynski stressed that the impor-
tance of legal aid in criminal cases, in some
civil cases, and in all administrative and
constitutional cases is paramount. The
state should regulate and support legal aid.
No constitutional democracy or state
based on rule of law can survive without a
comprehensive legal aid system.

He reminded the audience that in the
1950s in Western Europe and in the 1990s
in Eastern Europe, a step from democra-
cy to constitutional democracy was taken.
This meant the respective societies have
accepted that there are some rules that are
of a higher order and that cannot be
changed by the will of representatives.
Wiktor Osiatynski emphasized that consti-
tutional democracy requires mechanisms

for individuals who are
helpless without the
courts and a proper legal
framework to protect
their rights in courts.
Without these things,
democracy is just a fic-
tion and could cause dis-
illusionment and frustra-
tion.

Krassimir Kanev provided an
overview of the legal aid system that now
exists in Bulgaria. As in other countries of
Eastern Europe, the access to justice
movement, which developed after World
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War II, did not affect Bulgaria. Mr. Kanev
declared that the system of access to justice
is extremely inefficient, exclusive, and dis-
criminatory. Legal aid is provided in the
framework of a judicare system of free
lawyers provided by the court or the pretri-
al investigation body and paid by the state.

Until January 2000 the Bulgarian Crimi-
nal Procedure Code (CPC) provided for free
legal aid by the body that investigates the
case or by the court, in a
very limited number of
cases—when the defen-
dant is physically or men-
tally handicapped, is a
juvenile, faces more than
ten years of imprison-
ment, or does not speak
Bulgarian (which normal-
ly concerns only foreign-
ers and not Bulgarian cit-
izens who belong to eth-
nic minorities and do not speak Bulgarian),
as well as defendants when there is a conflict
of interest and one of them has a lawyer,
and defendants being tried in absentia.

On January 1, 2000, an amendment was
adopted that added a new provision, that a
defendant who cannot afford a lawyer and
wishes to have one, if the interests of justice
so require, is entitled to one. This provision
is based on the European Convention on
Human Rights. The lawyers should be pro-
vided by the court or by the investigation
office. Nevertheless, the poorest parts of
the society are excluded from the system.

Mr. Kanev noted that there are three
institutions that deal with free legal aid in

Bulgaria: courts (criminal and civil), nation-
al investigation services, and the police.
There is no separate budget line for free
legal aid in any of these institutions’ bud-
gets. The legal aid funds are combined
with other budget lines—for example, fees
for experts.

Mr. Kanev then turned his attention to
the research his organization conducted in
Bulgaria in 2001 as part of the project

entitled “Promoting
Access to Justice in Cen-
tral and Eastern
Europe.” Two surveys
were conducted trying to
determine the percentage
of criminal defendants
who did not have legal
representation. In one
survey, more than 1,800
criminal files, provided
by the Ministry of Jus-

tice, were investigated. In another, person-
al interviews with 1,000 prisoners were
conducted through a representative selec-
tion.

Mr. Kanev explained that it became
apparent from these surveys that there was
a huge number of people who go thor-
ough the criminal justice system without
having legal representation. In the first sur-
vey, “in 68 percent of the cases, defendants
did not have lawyers in the pretrial phase;
in 48 percent of the cases, defendants did
not have representation before the trial
court.”

In the second survey, 50 percent of the
respondents did not have a lawyer in the
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pretrial phase and 41 percent did not have
a lawyer before the court. In the prisoners’
survey the figures are lower because per-
sons charged with long sentences entitling
them to mandatory counsel were repre-
sented in greater proportion. In addition,
the first survey revealed that the vast
majority of lawyers participating in cases
(70 to 80 percent) were contracted and the
rest were appointed ex officio. According to
the investigators and defendants, contract-
ed lawyers did much higher quality work at
both the pretrial and trial phases.

Mr. Kanev pointed
out that through the first
year of the functioning
of the new system, there
was no progress or
improvement in provid-
ing legal aid. During the
second year (2002),
improvement was largely
restricted to those who
received free legal aid at
the trial phase, with little
improvement at the pre-
trial phase.

It also became clear that judges are
more likely to appoint a lawyer at the trial
stage, whereas the police and prosecutors
are reluctant to appoint a lawyer, even
when the accused demands one. Mr.
Kanev stated that it was surprising to see
that there is no correlation between the
gravity of the crime charged and the like-
lihood to be represented.

In 2002 the Bulgarian Helsinki Com-
mittee also completed a survey on civil

legal aid. The Bulgarian law provides for
legal aid in civil proceedings in a certain
very limited number of cases. There is a
possibility of appointment of a special
representative in very limited cases, for
example, for incapacitated persons under
guardianship, minors, and trial in absentia.

Mr. Kanev concluded his remarks by
citing a nationwide survey conducted in
August 2002, which showed that “13 per-
cent of the population of the country
needed a lawyer, but could not afford it.
This means, he said, that approximately

800,000 people are effec-
tively excluded from the
legal process.”

Mr. Kanev suggested
that tackling this situa-
tion would have a
tremendous impact on
the organization of the
judiciary system, even if
only half of these defen-
dants were given a
lawyer.

Lukasz Bojarski talked about the sur-
veys and work that have been done in the
framework of promoting the access to jus-
tice program of the Helsinki Foundation
of Human Rights in Poland. In June the
Polish National Forum on access to legal
aid was organized by the Helsinki Founda-
tion, together with the Parliamentary Com-
mission on Judiciary and Human Rights,
and held in the Polish Parliament–—the
first event on this topic in Poland. The
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work concentrated mainly on legal aid paid
by the state.

Mr. Bojarski started by explaining the
structure of the legal profession in Poland.
There are two independent legal profes-
sions in Poland: legal advocates (about
5,500 practicing) and legal advisors
(approximately 16,500 practicing—6,000 of
whom may represent private parties).
Advocates may act in all cases, while legal
advisors may not act in criminal or family
cases. Unlike advocates, legal advisors may
be contracted by a labor contract.

There is an ex officio

system of granting legal
aid in Poland. All lawyers
are obliged to take legal
aid cases paid by the
state, but in fact legal
advisors act in only
about 1 percent of legal
aid cases; almost the
entire burden is on legal
advocates.

Mr. Bojarski stated that no comprehen-
sive research has been done on this issue,
that no one collects sufficient data, and
that there is not enough information avail-
able to describe the system and to know
how it really works in practice. Thus, the ini-
tial recommendation of the Helsinki Foun-
dation is that state agencies start to conduct
research and collect data, so that a descrip-
tion of the system and better identification
of the problems become possible. Recent-
ly the Polish Ministry of Justice started to
collect data on legal aid expenditures, which
are reported by individual courts and pros-

ecutors’ offices and sent as attachments to
the regular reports of those institutions.
Nevertheless, there still exists no detailed
information concerning at which stages of
the proceedings the funds are spent, the
nature of the procedures, and so on.

Another issue discussed by Mr. Bojars-
ki was that the number of cases received by
the courts in Poland is increasing: in 1991
there were less than 3 million cases brought
to the courts, but in 2001 there were more
than 8 million cases—an increase of 300
percent. At the same time, the number of

lawyers has changed very
slightly (the number of
advocates increased by
only 5 percent). In 2001
there were 2.5 million
criminal and family cases
in the courts, and these
cases could be represent-
ed only by advocates,
which means there are
450 cases for each advo-

cate per year, on average. Mr. Bojarski
revealed that “in 2000, out of 290,000 crim-
inal defendants tried in district courts,
240,000 were convicted, and at least half of
them did not have the assistance of a
langer.”

Another problem in Poland, similar to
the example from Bulgaria, is the lack of a
separate budget line for legal aid, which is
mixed with other expenditures. The system
faces financial difficulties, and the judges,
knowing the situation, do not grant legal
aid even if they feel they should. The
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Helsinki Foundation recommends that the
solution is to establish a special fund for
legal aid.

The next problem that Mr. Bojarski
described was the lack of clear and acces-
sible legal standards concerning legal aid.
During the surveys,
more than 100 legal acts
were reviewed, and 79 of
them contain regulations
concerning legal aid,
broadly understood.
There is no means test,
and no list of informa-
tion that should be
attached to the applica-
tion for free aid. In crim-
inal cases in Poland, a
defendant may be given
free legal aid if he or she “adequately
demonstrates” an inability to bear the cost
of defense. However, what “adequately
demonstrates” means is unclear. Refusals
to grant legal aid are often not motivated in
writing and cannot be appealed. In civil
cases, ex officio lawyers may be granted to
those who are exempted from court fees.
There are no objective criteria, and the
presiding judge makes the decision. Mr.
Bojarski pointed out that even judges
expressed the need for a uniform means
test. In civil cases, the judge grants ex offi-

cio lawyer if he finds that participation of
the lawyer is necessary in that case. Many
judges admit that they do not grant legal
aid because there is no funding to pay for
it. Mr. Bojarski revealed that the research
shows that “in 2001 there were 4 million

civil cases in Polish courts, but in only
7,000 of them was legal aid provided.”

Judges also argue that waiver of court
fees and appointment of ex officio lawyers
consume a lot of their time that they could

have spent on adjudica-
tion. Other problematic
issues are the quality of
an ex officio lawyer’s repre-
sentation and a lack of
standards of conduct.
For example, quite often
the first contact of an ex
officio lawyer and a client
is in the courtroom, and
many ex officio lawyers do
not maintain files of the
cases.

Mr. Bojarski also underlined positive
developments in the Polish legal aid sys-
tem—for example, the Polish National Bar
established special teams of advocates
working on the proposals to change the
system. The National Bar Council drafted
new regulations of admission to the Bar,
and the Ministry of Justice has drafted
new laws on court fees in civil matters,
which includes a means test. The National
Council of Legal Advisors has also
promised to make disciplinary hearings
public.

Following the presentation, member of
the Human Rights Committee of the Pol-
ish Bar Association and the chair of the
Legal Aid Schemes Bar Team, Marcin

Radwan-Rohrenschef, intervened with
some more information on the Polish
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reforms. He informed the participants that
there are two teams working in parallel on
developing new solutions for legal aid. One
team works on the issue of court fees, the
other on legal aid schemes. Mr. Radwan-
Rohrenschef explained that they opted for
the independent advocacy solution and not
for the Public Defender’s Office (PDO)
because people have more trust in inde-
pendent lawyers. Arguments against the
PDO model included the poor effective-
ness of public administrative structures
and the fact that the culture of public

administration in Poland is low. Mr. Rad-
wan-Rohrenschef stressed that quality
assessment of lawyers’ work is difficult for
many reasons, one of which is that the
courts have an interest in how a case comes
out, and the court decides on the remu-
neration of the lawyer. He also mentioned
some other issues, such as independence of
counsel, equal distribution of the cases
among the advocates, the structure of the
relevant legislation, and equality of the par-
ties.
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Borislav Petranov began by tracing the
impetus for the Access to Justice Project
back to the Colloquium on Public Interest
Law, organized by the Ford Foundation
and COLPI six years ago in Durban, South
Africa, where many of the participants of
this Forum were also present. Another
impulse for the current project came from
the dissatisfaction among human rights
lawyers and activists with the disregard for
international standards in this area in the
countries of Central and Eastern Europe.

This history had an important bearing
on the substance of this session, which
went on to examine the relevant case law of
international tribunals and treaty-monitor-
ing bodies, then described the broad work
of the Council of Europe in the field of
access to justice, and finally reflected on
the European Union work related to access
to justice, and more specifically legal aid.

Jeremy McBride started his presenta-
tion on international standards on access to
justice with the observation that at one
time the idea of a right to access to justice
under international law was almost
unthinkable; it applied only to foreigners
under the doctrine of state responsibility
for injury to aliens. But nowadays it is clear
that international treaties provide the right
to access to justice. Mr. McBride suggest-
ed how ironic it is that the terms “access to
justice” and “access to courts” are not
expressly mentioned in international
treaties, apart from treaties on the status of
refugees and stateless persons, for whom
such access is still probably the most diffi-
cult to achieve. But with the interpretation
given to the “right to a fair hearing” since
the Golder case in the European Court of
Human Rights (European Court), it is clear
that access to court, and more broadly
access to justice, is guaranteed by interna-
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tional human rights treaties. This general
guarantee is supplemented by specific
obligations regarding the provision of
legal aid in criminal cases and by the com-
ponents of the right to an effective reme-
dy. There is a limitation of the scope of

this right in the European Convention, in the
sense that it deals only with criminal cases
and civil rights and specific human rights
covered by the treaties. Mr. McBride noted
that it is a problem that the reach of the
guarantees does not affect all dealings with
the administration of justice, which does
not entirely fall within the above categories.

Mr. McBride emphasized that the scope
of the right to access is broad, and that in
addition to legal aid it covers issues such as:

• formal restrictions on bringing pro-
ceedings,

• the need for formal authorization to
bring them,

• problems with immunities that protect
certain groups,

• procedural requirements that can be
oppressive,

• practical and financial restrictions, in
particular the cost of litigation and
provision of legal assistance,

• the implementation of rulings where
there are still considerable difficulties,
as evidenced by considerable recent
case law in Strasbourg.

Despite the relative clarity of what the
right of access to justice provides, there are
still evident failures to provide it in practice,
which could be seen from the national
reports and from the volume of cases before
the European Court. Mr. McBride stressed
that “one of the most significant single
issues before the European Court of
Human Rights is access to justice.”
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European Convention on Human

Rights

Article 6, para. 1:

In determination of his civil rights and
obligations or of any criminal charge against
him everyone is entitled to fair and public
hearing within a reasonable time by an inde-
pendent and impartial tribunal established by
law.

Article 6, para. 3:

Everyone charged with a criminal offence
has the following minimum rights:

. . .
(c) to defend himself in person or through

legal assistance of his own choosing or, if he
has not sufficient means to pay for legal assis-
tance, to be given it for free when the interests
of justice so require.

Article 13—Right to an effective reme-

dy:

Everyone whose rights and freedoms as set
forth in this Convention are violated shall
have an effective remedy before a national
authority notwithstanding that the violation
has been committed by persons acting in an
official capacity.
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In its recent case law, the Court has
also started to address the issue of costs
and financial obstacles to litigation. In
Kreuz v. Poland (decision of 19.06.2001,
Application no. 28249/95), it has found
that costs could be too high. Other
financial matters, such as the need to
make a payment in order to bring an
appeal or to carry out the execution of
the judgment, can be seen as practical
obstacles and will not always be accept-
able. Mr. McBride acknowledged that the
process for determining eligibility for
financial assistance is difficult to admin-
ister.

He further noted that in criminal pro-
ceedings, the obligation to provide legal

representation is very strong, and it is
explicitly required by the European Con-
vention on Human Rights (ECHR)
“when the interest of justice so require.”
If there is a risk of imprisonment, even
for just a month, as well as in complex
proceedings and in prison disciplinary
proceedings leading to prolonged impris-
onment, there is a need for legal repre-
sentation.

ECHR Case Law Regarding the Right

to Free Legal Assistance in Civil Cases

Airey v. Ireland, decision of 11 September
1979, Series A no. 32 

Although the ECHR contains no provi-
sion on legal aid for civil disputes,
“[H]owever, despite the absence of a similar
clause for civil litigation, Article 6 para. 1
(art. 6-1) may sometimes compel the State to
provide for the assistance of a lawyer when
such assistance proves indispensable for an
effective access to court either because legal
representation is rendered compulsory, as is
done by the domestic law of certain Con-
tracting States for various types of litigation,
or by reason of the complexity of the pro-
cedure or of the case.”

Mr. McBride recognized that this right
is much weaker in civil proceedings. It is
considered most essential when highly
complex and highly emotional issues such
as in family cases are discussed. The largest
number of cases has hardly followed the
landmark case of Airey. Defamation, for
example, is a topic where there has not
been a great deal of sympathy. In the
McVicar v. U.K. case (decision of 07 May
2002, Application no. 46311/99), the rea-
son legal assistance had not been provided
was that the domestic court felt that an
educated journalist would be competent in
making an argument before the court. But
even in this particular case, the possibility
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of legal representation was not ruled out.
The European Court took account of the
fact that the journalist had some legal
advice.

Mr. McBride further articulated the
increasing concern about the competence
of lawyers. It will be very difficult to per-
suade the European Court that a lawyer has
been incompetent, and there have not been
any such rulings in any particular case so
far, he admitted. But there is such an oppor-
tunity if it is possible to prove that a certain
advantage has been lost because of the
incompetence of an assigned lawyer. The
UN Human Rights Committee case law in
this sphere is stronger than the case law of
the European Court of Human Rights. In
particular, the question of competence
appeared in capital cases, where lawyers
were reluctant to provide legal assistance.
The European Court of Human Rights, in
Mr. McBride’s opinion, does not want to
second-guess professional judgments in
this sphere.

The Court is also getting into the issue
of the timing of denial of legal aid; in
other words, sometimes situations
change, and after initial refusal there may
be a situation where such a decision needs
to be revisited. In R.D. v. Poland (decision
of 18 December 2001), the refusal was on
very short notice before a deadline for
the submission of documents, and it was
impractical to find another lawyer, yet a
lawyer was needed for this, so the way in
which the case was handled led to a vio-
lation of the right of access to court.

Although the Court accepts that the

administrative or other body deciding on
legal aid is entitled to make a judgment
about the prospects of success of the
case, if the Court feels that the body is

making judgments on substantive matters
and thereby substituting itself for the trial
court, it is not going to be happy, Mr.
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ECHR Criteria for Legal Aid in Crim-

inal Cases

The European Convention on Human
Rights requires states parties to provide free
legal assistance to criminal defendants who
meet certain eligibility requirements:

Financial criterion

• insufficient means to afford represen-
tation must be established by defen-
dant.

“Interests of justice” criteria

• what is “at stake” for the defendant,
such as length of imprisonment or
severity of the sentence otherwise

• legal and factual complexity of the
case

• ability of the defendant to defend him-
self or herself personally

The European Court of Human Rights
may hold a state liable if it determines that
the state has failed to provide legal aid to a
defendant who has demonstrated financial
need and fulfills one or more of the “inter-
ests of justice” criteria.
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McBride argued. In Essaadi v. France (deci-
sion of 26 February 2002), for example,
the Court concerned itself with the com-
position of a legal aid panel, in terms of
legal experience and representation, and
whether it has been a satisfactory panel
for judging suitability for legal aid. He
noted that there is likely to be growth in
the case law in this sphere.

The European Court will be also con-
cerned if there is no system of legal aid
at all. In Faulkner v. the U.K. (decision of
30 November 1999), the European Court
called attention to the total absence of a
system of civil legal aid and encouraged
the adoption of one.

The European Court is also con-
cerned with the issue of legal complexi-
ty, which is the other side of the coin of
legal assistance. Simplification can reduce
if not completely eliminate the need for
a lawyer. There have been cases where the
court was overwhelmed by the difficulty
of the legal process and where people
have not been able to determine their
rights.

The Court is beginning to be con-
cerned also with time limits and limitation
periods, which could lead to denial of
legal access. It would accept short peri-
ods, which serve some interests, but if a
limitation period is highly prejudicial it
would be considered unacceptable. The
Court understands the need for compli-
ance with procedural requirements, but it
will look at the way these requirements
work in practice. So, if someone is pre-
judiced in a formalistic approach by the

application of a particular requirement,
the Court might decide that the right to
access to justice is being denied. Mr.
McBride suggested that the application of
the rules should be proportionate to the
particular circumstances, and rigid appli-
cation of the rules can lead to violation of
Article 6 of the European Convention on
Human Rights.

Mr. McBride further suggested that
the Court is also focused on the way that
specific immunities are applied to specif-
ic groups of society. He noted that the
situation in which a specific group is
exempted from the ordinary law will be
scrutinized very closely. This will be the
case when police, for example, may be
granted immunity from certain legal pro-
visions. The area where there is a scope
for growth is in the application of sover-
eign immunity; the Court has lately
upheld and accepted the sovereign immu-
nity principle in a number of cases.

Mr. McBride acknowledged that the
Court is becoming less accessible because
of its increasing caseload. But as a result
it will become more demanding of
national systems. Subsequently, obstacles
on the way to access to justice will be easy
to establish. Therefore, the Court wants
to push for a better resolution of access
to justice problems in the national legal
systems.

DISCUSSANTS

Angel Galgo stated that the Council of
Europe has been working on building
access to justice in many ways, mainly in
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the intergovernmental and regional
spheres. The aim of the intergovernmen-
tal activities is to help different member
states or applicant states to establish a
framework in the legal system of access to
justice consistent with the standards of the
Council of Europe. Mr. Galgo also point-
ed out that there is important cooperation
between the Council of Europe and the
European Commission on the question of
legal aid.

In his presentation, Mr. Galgo focused
first on the Action Plan on Legal Assis-
tance Systems, which was set up in May
2002 by the one of the Steering Commit-
tees of the Council of Europe, the Euro-
pean Committee on Legal Co-operation.

Council of Europe

European Committee on Legal Co-operation
(CDCJ); Action Plan on Legal Assistance
Systems

I. General considerations
. . .
6. In practice, appropriate legal assistance
systems are essential to ensure equal access to
justice for all and may include:

• the provision of legal assistance, includ-
ing legal representation, by lawyers;

• providing information and legal advice at
times and locations which take into
account the needs of applicants, ensuring
in particular that applicants are able to
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Forum participants listen to panel on international standards.
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understand their lawyers;
• defending accused persons in criminal

cases;
• preparing files in non-criminal cases and

representing clients;
• assistance with dealings with public author-

ities, when a legal matter seems to be at
issue;

• advice and assistance with regard to the
enforcement, or challenges to the enforce-
ment, of judgments, sentences or extra-
judicial arrangements, including applica-
tions for remissions of sentence or par-
dons.

Note: The full text of this volume can be
found in the companion Access to Justice in Cen-

tral and Eastern Europe: Source Book.

There are four issues identified in the
Action Plan:

• Setting up and strengthening the
legal assistance systems, mainly
through providing technical assis-
tance, exchanging expertise, and
developing some common positive
strategies for the member states in
developing legal assistance issues.

• Setting up practical organization of
legal aid schemes. Information
should be obtained relating to the
best practices in the sphere, which
might be used by the countries that
are trying to establish new legal aid
systems and trying to improve legal
aid schemes.

• Establishing a legal assistance sche-
mes Web site having the objective to
raise public awareness of the exis-
tence of legal assistance systems and
to maintain links to other Web sites
where citizens can obtain informa-
tion.

• helping promote cross-border legal
assistance, to make the process more
transparent and to provide informa-
tion on the ways to get legal assis-
tance.

Mr. Galgo emphasized that the Council
of Europe and the member states are
obliged to implement this Action Plan.
What is new is that for the first time in legal
assistance systems there are plans for some
horizontal programs, which have to be
implemented through cooperation and
intergovernmental activities.

The second issue mentioned by Mr.
Galgo was the creation of the European
Commission for the Efficiency of Justice
(CEPEJ), set up in September 2002 by the
Committee of Ministers of the Council of
Europe. He stressed that the Commission
for the Efficiency of Justice is not under
the authority of any other committee, and
there is direct communication with the
Committee of Ministers. The Commission
has been conceived not only as a body to
draft and submit opinions to the Commit-
tee of Ministers but to draft specific poli-
cies and action plans. Among the tasks of
the Commission is the promotion of
access to justice. Mr. Galgo acknowledged
that there is no action plan for CEPEJ yet,
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but there is a possibility that among its
main concerns will be access to justice and
legal assistance issues.

Caroline Morgan works on Judicial
Cooperation in Criminal Matters, in the
Justice and Home Affairs Department of
the European Commission, which deals
solely with criminal matters. The Depart-
ment on Justice and Home Affairs is a part
of what is called the “third pillar” of the
European Commission, and its so-called
framework decisions are unenforceable.
However, Ms. Morgan mentioned that
there are attempts to integrate the third pil-
lar into the first pillar and to make the
framework decisions enforceable.

Ms. Morgan’s work in the European
Commission includes looking at the rights
of suspects and defendants in criminal
proceedings throughout the European
Union. In order to work on common mi-
nimum standards, she produced a consul-
tation paper and asked for comments from
everybody interested, through a Web site.
Questionnaires related to access to justice
were sent to the member states. On the
basis of this, an Expert Meeting was con-
vened with experts representing the go-
vernments of the member states, experts
chosen by her department, and represen-
tatives of NGOs of every member coun-
try. As a result, a green Consultation Paper2

was drafted, describing existing policies in
the field and their possible developments.
The drafters hope that this paper might
become a framework decision on com-
mon minimum standards. Ms. Morgan also

mentioned another framework decision on
the standing of victims in criminal proce-
dure. This instrument provides a right for
victims to play a part in criminal proceed-
ings if they want to, and provides a num-
ber of other specific rights for victims.

There are many reasons the European
Commission is interested in the work on
suspects’ and defendants’ rights. The four
most important, in Ms. Morgan’s opinion,
are:

• There has to be trust and belief that
legal systems of other member states
are working, guaranteeing justice, in
order to successfully build an area of
freedom, security, and justice.

• There is a great increase in move-
ment within the European Union.
People need to be confident that
should something happen when they
are outside their home state, they
will receive the same treatment as
they would at home.

• With the new candidate countries
entering the European Union, there
is a need for the current member
states to put their existing systems
in order.

• In the developing international crim-
inal law, including International Tri-
bunals and the International Crimi-
nal Court (ICC), the standards for
defendants’ rights are very high. The
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2 See, European Commission, Justice and Home
Affairs website
http://europa.eu.int/comm/justice_home/
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European Union should try to raise
its standards to the level of interna-
tional standards.

Regarding the Green Paper, Ms. Mor-
gan emphasized that its subject area is very
broad. Then she underlined five areas of
action for this year and some others for the
next year.

European Commission Justice and Home

Affairs 

• Consultation Paper on procedural safe-
guards for suspects and defendants in
criminal proceedings  

Suggested measures:

• a national scheme for providing access
to a lawyer and the rights to interpre-
tation 

• ensuring the right to interpretation,
which is of particular importance
since the right of access to justice does
not matter much if one cannot under-
stand what is going on 

• a plan to introduce a “letter of rights”
listing one’s rights, such as the right to
a lawyer and the right to translation,
which should be given upon request to
the suspects 

• securing proper protection of vulner-
able groups 

• consular assistance for foreigners

Further, Ms. Morgan suggested that
the question of evaluation is important
and there could be different ways of eval-
uating a member state’s performance.
There could be a body set up to evaluate
the member state’s performance and com-
pliance with the standards, there could be
a self-evaluation system, or—the solution
Ms. Morgan deems preferable—there
could be a Europe-wide independent
body for evaluation. Another important
issue in the paper is the question of devel-
oping sanctions, which should be efficient
and quick; so far, this remains open. Ms.
Morgan assured the audience that the
department is planning to consider in
future other issues mentioned in the con-
sultation paper, such as detention prior to
trial, bail, double jeopardy, and standards
for the handling and gathering of evi-
dence.

Robert Bray spoke about a recent ini-
tiative by the Legal Affairs and Internal
Market Committee of the European Par-
liament, which had not been adopted yet
at the time of the Forum. Council Directive

2002/8/EC to improve access to justice in

cross-border disputes by establishing minimum

common rules relating to legal aid to such disputes

(Civil Legal Aid Directive), which involves
civil and commercial proceedings, was
adopted by the Council on 27 January
2003. A directive has binding force,
requiring member states to adopt their
own legislation in compliance with it.
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European Union

Council Directive to improve access to justice in

cross-border disputes by establishing minimum com-

mon rules relating to legal aid to such disputes 

(27 January 2003)

The directive establishes minimum com-
mon rules on legal aid in all types of civil
cases, which will be mandatory for all mem-
ber states. The goal is to secure that a resi-
dent of one member state will be able to
receive adequate legal aid for civil proceed-
ings in another country. The directive will
allow a resident of one country to apply for
legal aid directly in the country of the forum,
which implies that all member states should
have relatively similar systems for granting
legal aid in civil cases.

The preamble to this measure says that
neither lack of financial resources nor diffi-
culties of a cross-border nature of a dispute
should hamper effective access to justice.

The directive lays down certain mini-
mum common standards concerning legal
aid in cross-border civil and commercial
cases. It provides that there must be legal
aid for

• pre-litigation advice,
• extra-judicial resolution of the case,
• bringing the case before the court,
• representation in the court.

Mr. Bray clarified that the thresholds for
providing free legal aid will be determined
by the member states themselves, based on
the income situation of the recipient. Even

when the litigant comes outside the thresh-
old, he or she could still argue that costs are
too high because he or she comes from
another state. One of the most difficult and
interesting provisions, in Mr. Bray’s opin-
ion, stems from the fact that member states
have different arrangements to deal with
matters such as legal aid. The directive
states that when effective access to justice
could be provided through other mecha-
nisms, those mechanisms shall not be
deemed to be legal aid, but they can raise
presumptions against granting legal aid,
provided that they guarantee effective
access to justice. That provision concerns
contingency fees—“no–win, no–fee” types
of arrangements, which are legal in some
countries, such as the United Kingdom,
but illegal in the others.

The directive stipulates that legal aid
should be provided for the whole range of
needs in cross-border disputes—transla-
tion, interpretation, and travel costs, as well
as enforcement measures and appeal. Legal
aid must be granted for mediation where
mediation is required by law or ordered by
the court.

Mr. Bray concluded with the statement
that this instrument is obviously not perfect
and is the result of a compromise. Never-
theless, he insisted that pressure on the
member states can have a positive effect in
raising the standards of civil legal aid.

DISCUSSION

Krassimir Kanev described two recent
cases in Bulgaria of people who had not
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received legal aid because they were poor
and semi-literate. They were sentenced in
the court of first instance, and they could
not understand the simplest procedure
regarding how to appeal. So the Bulgarian
Helsinki Committee decided to argue
before the European Court that because
they had not been given a lawyer, they
could not appeal and therefore were denied
access to justice. These cases were rejected
as inadmissible due to non-exhaustion of
domestic remedies. But that was precisely
their point—they could not exhaust the
remedies because such “exhaustion”
required the assistance of a lawyer. Asking
Jeremy McBride to comment on these
decisions, Mr. Kanev stressed that the
Strasbourg Court has jurisprudence
accepting applications where domestic
remedies are not exhausted, if those reme-
dies are not effective, but it seems to have
no case law on non-availability of legal aid
with respect to the exhausted require-
ments.

Jeremy McBride commented that the
message was beginning to come from the
European Court that legal aid and justice
systems do not work as well as they should.
For example, the failure of the Italian jus-
tice system has brought many problems to
the European Court of Human Rights,
and the Court does not want this; it has too
much work as it is, and so stronger actions
are taken in relation to Italy. A number of
states will have similar problems, and the
message is that their domestic systems
should be improved. One of the problems

with the Court is that it may be excessive-
ly strict with exhaustion requirements and
therefore might be working against its own
interests.

The case mentioned in the question
runs counter to the Esaadi case previously
mentioned, where part of the reason a
problem arose was that a person did not
have legal aid. The Court decided that
access to justice had been denied because
of absence of legal aid at the initial stage
of the proceedings. The Court sometimes
speaks in two different directions, with
some cases being thrown out without due
consideration as a way of trying to cut
down the workload. The approach of the
Court contrasts badly with the Human
Rights Committee, which has much less
work. The Committee said on the matter
of constitutional actions that if there is no
legal aid for constitutional actions, then
one cannot be expected to use such con-
stitutional action and should come straight
to the Committee. This is the approach the
European Court of Human Rights should
adopt, Mr. McBride said.

Hans Jurgen Gruss queried, concern-
ing the discussed directives on legal aid in
commercial and civil disputes across
boundaries, whether this issue was really
essential for creating a justice system in
Europe. Or was this an example of over-
regulation on a topic of little importance?

Robert Bray replied that implementa-
tion of these directives would naturally
cost money, but that a situation where
some member states had major problems
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with their judicial systems was unaccept-
able. If we are going to allow people to
travel and have basic human rights, he said,
it is going to cost money. What the Euro-

pean Union was proposing was to imple-
ment what the countries have already com-
mitted to under the European Conven-
tion.
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The session on different comparative
models took place in the form of a dis-
cussion moderated by Zaza Namoradze.

Zaza Namoradze opened the session
and presented the panel, which com-
prised international experts from differ-
ent jurisdictions composing a representa-
tive sample of novel approaches to cre-
ating legal aid systems. They are each
among the leaders in legal aid reform in
their respective countries. Mr.
Namoradze pointed out that this session
was concentrated on solutions for
improving access to justice and legal aid

delivery in different countries. He noted
that distinctions among different nation-
al legal systems are not as strong as they
used to be and that different jurisdictions
may offer much to learn from.

Roger Smith underlined in the beginning
that the theme is how common issues
emerge from diverse experience. Every-
one has a very different idea about the
notion of legal aid, and the approaches at
the level of detail are different. For exam-
ple, in his opinion, the best services in the
United States are provided by public
defenders and services of lesser quality
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are traditionally provided by private prac-
tice, while in the United Kingdom there
are strong prejudices against public
defenders and stronger arguments for
private practice.

Private Advocate Programs/Judicare

System

Pros:

• access to skilled, experienced private
advocate

• encouragement of support by the legal
community for legal services for the
poor

• more choices for clients in obtaining
representation

Cons:

• potential to be very costly
• difficulty of ensuring quality of ser-

vices
• traditionally does not allow for commu-

nity feedback

Mr. Smith cited the learned keynote
address of President Mádl of Hungary in
noting that access to justice was con-
ceived historically as a reaction against
the notion that all that is needed to make
the legal aid systems work is to fund the
lawyer. He noted that lawyers and para-
legal and legal services are only part of
the network of assistance. For example,
in England and Wales, one of the most
important pieces of legislation relevant

to criminal procedure was the Police and
Criminal Evidence Act of 1984, which
allowed the government to provide
money for lawyers to go to the police sta-
tion while suspects were being interro-
gated. This led to a reform providing
that all interrogations should be tape-
recorded. That has increased the quality
of pretrial process and is an example of
a reform that combines payment of
lawyers with procedural changes.

Mr. Smith also suggested that in terms
of the delivery system of legal aid, the
panel represents both old and new
developments. For twenty to thirty years,
the discussion of how legal aid services
should be delivered took place between
those who advocated provision of the
services by salaried lawyers (the United
States for both civil and criminal cases)
and those who advocated the use of pri-
vate lawyers (the United Kingdom’s judi-

care and those jurisdictions that have
been influenced by the United Kingdom,
such as the Netherlands). Many jurisdic-
tions (for example, England and the
Netherlands) are currently interested in
the notion of contracts with providers
and putting requirements regarding qual-
ity on the practitioners who are provid-
ing policies. This profoundly changes the
nature of the discussion about legal ser-
vices, because in the contracting system
it does not matter whether someone is a
salaried lawyer or public defender or pri-
vate practitioner paid by honorarium;
what matters is the quality and the expe-
rience of the person.
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Public Defender System

Pros:

• legal assistance provided by well-qua-
lified lawyers

• good potential for quality control
• possibility of training and professio- nal

development
• greater ease in planning future budgets

and tracking expenses
• greater likelihood of keeping statistics

and ensuring accountability

Cons: 

• heavy caseload for staff attorneys
• risk of taking a routine approach in deal-

ing with similar cases
• perception of public defenders as part of

the state’s legal apparatus

Mr. Smith noted that when setting up a
legal aid scheme in relation to a criminal
justice system, one will have to deal with a
range of issues from the conflict of inter-
est of co-defendants to separate payment
for lawyers and experts. Quality is also a
major issue. For example, there was an
attempt in England to limit the caseload to
prevent lawyers from being overwhelmed.
Mr. Smith suggested that there could be
tests to prove professional competence: in
England and Wales, to represent clients in
a police station, a lawyer will have to take a
test—listen to a tape simulating a police
interrogation and say where he or she
would intervene.

Mr. Smith also articulated the need to
set up intermediary bodies between the
government and service providers to man-
age the legal aid systems. They are differ-
ent in relation to civil and criminal bodies
and could be called legal services commis-
sions, legal aid boards, or different quasi-
autonomous non-government organiza-
tions. They are not quite independent and
not quite governmental either, because
they separate the government from defen-
dants and the practitioners, and they pro-
vide a professional base of developing pro-
vision of services.

Zaza Namoradze addressed the panel
with some thoughts and questions. He
asked the discussants what were the defi-
ciencies of the legal aid system in their rep-
resentative jurisdictions that prompted
changes, did they have had similar problems
to those in Central and Eastern Europe,
and how did they mobilize support for
making change? He also asked the panelists
to cover important issues such as eligibility
and quality of legal aid, payment rates for
legal aid lawyers, funding, cost-efficiency,
and quality of public defenders vs. ex officio

lawyers, among others. The final question
he raised before discussants was whether
improvements in their legal aid system
resulted primarily from the establishment
of legal aid boards as a unified policy-mak-
ing and management body for key issues
related to legal aid matters.

Moshe Hacohen noted that with respect
to the civil legal aid system in Israel, which
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was established thirty years ago, indigent lit-
igants previously did not have any repre-
sentation, which led to the marginalizing of
those groups. Legislators have set up a sys-
tem that is essentially judicare, but screening
of the applicants is done by a governmen-
tal body. In criminal cases, until seven years
ago there was an ex officio appointed counsel
system that provided very little representa-
tion because mandatory appointments were
very limited, discretionary appointments
were very rare, and there was not enough
remuneration and no quality control. Now
a mixed system has been adopted in Israel
that does have state-employed public
defenders who do trial work and administer
the entire system, but the bulk of represen-

tation is done by public defenders who are
private practitioners and are assigned cases,
and by the Public Defenders Office, which
also monitors the quality of their services.

In Israel the system is adversarial and
accusatorial and has a common law tradi-
tion, so that the courts depend a lot on the
presentation of evidence in the court. Mr.
Hacohen suggested that what system
should be adopted elsewhere depends on
the traditions and the circumstances in that
country. The reform in Israel was prompt-
ed by academics in a liberal climate and sup-
ported by the Ministry of Justice.

The eligibility criteria for legal aid in
Israel are established by the legislature.
There are two tests in the civil sphere: a
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means test based on income and assets, and
a merits test—a civil legal aid authority
decides if a case has merit and is worth the
expenditure of taxpayers’ money. If the
person is not satisfied, he or she can appeal
to the court. In criminal cases, outside of
mandatory defense, there is also a means
test. Often the government wants to limit
eligibility because of the impact on the
budget; discretionary decisions by courts
also follow this tendency. There are no
clear standards of who is indigent and who
is not, noted Mr. Hacohen, which is a
problem not only in Israel but also in many
other countries.

In Israel a person cannot choose a
lawyer if representation is paid for by the
state. There are very few criminal practi-
tioners in the Israeli system, and their rates
are very high. The solution was to pay
lower rates, try to increase the number of
lawyers who deal with legal aid cases, train
them, and guarantee quality not only thor-
ough payment but also through quality
control. The lawyers are divided into cate-
gories: inexperienced, moderately experi-
enced, and very experienced. The more
experienced lawyers are assigned to more
serious cases.

Israel’s Office of Public Defender (OPD)

The Office of Public Defender in Israel was
created in 1995. The Public Defender Statute
establishing the OPD sets out two major
goals:

• increasing the number of indigent
defendants and detainees eligible to
receive legal aid with the ultimate goal of
providing every indigent defendant with
adequate legal presentation, and

• improving the quality of representation
and removing stigma associated with
the former institution of court-appoint-
ed counsel.

The Public Defender Statute introduces a
“mixed system,” in other words, a combina-
tion of public defenders who are full-time
state employees and private attorneys con-
tracted by the OPD to represent indigent
defendants. An elaborate structure has been
put in place to enable the internal attorneys
to supervise the representation given by pri-
vate attorneys in their capacity as public
defenders. Although the OPD is a branch of
the Department of Justice, mechanisms and
safeguards exist for providing for the inde-
pendence of the institution. Since the new
system came into force, the eligibility for
legal representation by a public defender has
been extended to all defendants and pre-trial
detainees who meet certain substantive and
economic criteria, and to almost all juvenile
defendants and detainees regardless of their
income.

Note: This brief overview is based on Moshe
Hacohen’s article “Israel’s Office of Public
Defenders: Lessons From the Past, Plans for
the Future,” published in the companion vol-
ume Access to Justice in Central and Eastern

Europe: Source Book.
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Mr. Hacohen noted that in Israel, both
internal and external lawyers are called
public defenders because they are agents of
the public, not only acting on clients’
behalf. There is a system that monitors
each case from the beginning, according to
a set of basic standards, such as meeting
the clients, defining the defense strategies,
using expert opinion, and so on. There are
forms that lawyers have to fill in to provide
their feedback after each procedural activ-
ity. If the client is dissatisfied, he or she can
approach the Office of Public Defender.
There is also a centralized list of lawyers
that can provide legal aid. In order to be
included on the list, the lawyers have to go
through a screening process, interviews,
and more. Ethical issues are controlled by
the Bar.

Statistics show that 20 percent of cases
are dealt with by in-house lawyers, 80 per-
cent by private lawyers. Mr. Hacohen
acknowledged that there is no clear data
indicating that in-house lawyers are better
than private ones. In Israel there is also a
statutory fixed-payment schedule. Lawyers
are paid a certain amount for the prepara-
tion of a case and additional amounts for
every court session or for visiting a person,
basically a fixed amount enshrined in the
legislation per stage. But currently the gov-
ernment is pushing toward the contracting
system, in which private attorneys take
fixed-price cases.

Mr. Hacohen mentioned a recent sur-
vey in Israel that came to the conclusion
that full-time public defenders are cheaper,
but the government faces ideological bar-

riers to increasing the number of civil ser-
vants in the system. The Office of Public
Defender has substituted for a legal aid
board by carrying out similar functions.

Peter van den Biggelaar presented an
overview of the legal aid system in the
Netherlands. He noted that the Nether-
lands is the first country on the Continent
to establish a Legal Aid Board on the pat-
tern of the United Kingdom model. In the
1970s a welfare state developed in the
Netherlands. Law students generated the
change when they started to provide legal
services, especially on housing and social
security issues. Law Shops run by universi-
ties were established in big cities. At the
same time, the Ministry of Justice, as in
Israel, took over the initiative, and it estab-
lished state-funded Legal Aid and Advice
centers, offering information and referring
cases to private attorneys. In the 1980s the
system faced problems (such as rising
costs) and spun out of control. This led to
the Legal Aid Act and the establishment of
the Legal Aid Board in 1994.

The System of Legal Aid in the Nether-

lands

The legal aid system in the Netherlands is a
mixed model where legal aid is provided by
private lawyers and salaried lawyers
employed by the Legal Aid and Advice Cen-
ters. The legal aid system is administered by
five Legal Aid Boards, which provide legal
assistance in both criminal and civil cases.
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The new system was introduced under the
Legal Aid Act of 1994, which had four main
objectives:

• government-funded legal aid for those
having insufficient financial capacity,

• sufficient supply of legal aid providers
funded by the government,

• good financial management of the sys-
tem, and

• a strong administrative organization
enabling control and supervision of the
system

Note: This brief overview is based on Peter
van den Biggelaar’s article “The System of
Legal Aid in the Netherlands,” published in
the companion volume Access to Justice in Cen-

tral and Eastern Europe: Source Book.

Mr. van den Biggelaar indicated that
there is no differentiation between civil
and criminal legal aid systems in the
Netherlands. There are three types of ser-
vices: staff lawyers of the Legal Aid and
Advice Centers provide thirty minutes’ free
consultation for every citizen; extended
consultations (up to three hours, with some
financial contribution from the client) if
the legal problem is expected to be solved
relatively quickly; and a “certificate proce-
dure” for long-term legal aid provided by
lawyers from the centers or private lawyers,
which is granted by the board. There is a
contribution system whereby the applicant
has to pay a financial contribution depend-
ing on his or her income. The law deter-

mines the limits, so the government cannot
change it very easily. In criminal cases,
however, there is one exception: the judge
can decide that the case should go to a pri-
vate lawyer and the applicant should be
exempt from making this contribution
(Seventy percent of criminal cases are free
from contribution.) There is also a means
test system—the client has to give infor-
mation about income for the extended
consultation, and the board checks this
form.

Mr. van den Biggelaar emphasized that
in the Netherlands there are 12,000 private
lawyers, and among them 800 participate in
the system. Those who want to participate
have to go through a qualification proce-
dure—to handle a certain number of cases,
to be trained, and to have special qualifica-
tions to be placed in the duty solicitor
scheme. In addition, clients have the free-
dom to choose a private lawyer or a staff
lawyer from the advice center. Staff mem-
bers of the legal advice centers are subsi-
dized by the Legal Aid Board. Private
lawyers are given fixed fees, based on the
average time spent on particular types of
cases.

Mr. van den Biggelaar stated that the
Legal Aid Board in the Netherlands is inde-
pendent, as established and guaranteed by
law. He noted that the Parliament’s evalua-
tions of its activities have been positive,
and there is growing support from politi-
cians.

Rodney Warren provided the partici-
pants with an overview of the system of
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legal aid in the United Kingdom. The sys-
tem was established in 1949, funded by
the government, and operated by lawyers
in private practice. In 1987 the Legal Aid
Board was created, and it took over con-
trol of the escalating budget and
addressed issues of quality. In 1999 a suc-
cessor body, the Legal Services Commis-
sion, was created to take over responsibi-
lity, and it has moved to a franchising, or
contracting, model.

Legal Aid Contracting System

Pros:

• degree of control over appointments
• some influence on quality of legal ser-

vices and accountability
• feasibility of advance planning for future

budgets and expenses

Cons:

• greater expense than public defender
system

• risk of compromise to vigorous client
representation due to dependence on
government contracts

In the United Kingdom, the delivery of
legal services in civil and criminal cases is
largely through private practitioners. Mr.
Warren noted that currently they have the
first tests of the Public Defender system,
but it is different from Public Defender
systems in other countries. The differ-
ence in the United Kingdom is that the

government has set up six offices (there
will be a total of eight), which run like pri-
vate law firms but are paid by the state
(the managers are going to be state
employees). This will allow for a client to
choose a lawyer. The system will have to
operate on a competitive basis with law
firms that are also providing legal aid.

In criminal cases in the United King-
dom, the eligibility for legal advice starts
at the moment the individual arrives at the
police station under arrest, to be interro-
gated by the police, and is asked whether
he or she wants to have a lawyer, which
will be free. The person can nominate his
or her own solicitor, but if there is none,
a duty solicitor is available. There is no
means tests; everybody is entitled to the
service. Studies in the United Kingdom
show that only 40 percent of detained
individuals ask for legal advice. Of that
group, 70 percent nominate their own
solicitor and 30 percent rely on the ser-
vices of a duty solicitor. All duty solicitors
are criminal lawyers in private practice
who are paid by the government for mak-
ing themselves available for consultations
as a duty solicitor.

Mr. Warren acknowledged that the cur-
rent system in the United Kingdom is very
expensive. The British government spends
the highest amount per capita on legal aid
in criminal cases of any country—approx-
imately one billion pounds have been
spent in 2002. In addition, the government
is setting up offices in expensive areas;
they compete with private practices, and
the costs are getting very high. Mr. Warren
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emphasized that changes are on the way,
which apart from cost management will

concern quality and ways to control how
cases are dealt with and allocated.

David McQuoid-Mason pointed out
that in South Africa there was a Legal Aid
Board, but it was illegitimate as it was set
up by the apartheid government to stop
NGOs from providing legal aid. In 1973
the reformers focused on universities and
started law clinics all around the country.
Research similar to what is being done
now in Central and Eastern Europe was
undertaken in order to show how little the
Legal Aid Board was doing and how many
people went without representation. The
reformers focused on all levels: the judi-
ciary (addressing liberal judges), senior

prosecutors, the legal profession, universi-
ties, and government. The first court deci-
sions, finding that every accused person
has the right to be informed where he or
she can get legal aid and that everybody
has the right to a counsel, made a big
change. Professor McQuoid-Mason
advised participants in the Forum that in
order to start the process, first they need
to take the information about the current
system and suggestions for improvement
and reform to liberal judges, senior pros-
ecutors, and private practitioners. He
revealed that as a result of the above-men-
tioned efforts in South Africa, a three-year
pilot project co-financed by the govern-
ment and legal practitioners was orga-
nized.
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Mandatory Defence System

Pros:

• easy management
• limited administrative burden
• quick appointment procedure

Cons:

• limited scope of coverage
• lack of control over appointments
• limited supervision or quality control
• minimal opportunities for training and

professional development
• difficulty in preparing accurate budgets

for future
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The Legal Aid Board and the Delivery of

Legal Aid Services in South Africa

The Legal Aid Board (LAB) in South Africa
was created in 1969 and began operating in
1971. After the reforms that started in 1973,
the functions of the LAB were significantly
changed, and now it is required to “render
or make available legal aid to indigent peo-
ple.”

There are now eight different methods the
LAB is using to deliver legal aid services:

• state-funded private counsel (judicare),
state-funded public defenders,

• state-funded candidate attorneys in rural
law firms,

• state-funded law clinics,
• state-funded justice centers (“one-stop

legal aid shops”),
• cooperation agreements with private

specialist law firms,
• cooperation agreements with indepen-

dent law clinics, and
• cooperation agreements with paralegal

advice offices.

Note: This brief overview is based on David
McQuoid-Mason’s article “The Legal Aid
Board and the Delivery of Legal Aid Ser-
vices in South Africa,” published in the
companion volume Access to Justice in Central

and Eastern Europe: Source Book.

Mr. McQuoid-Mason emphasized that
lawyers should be professional and compe-
tent. It is generally recognized in South
Africa, he said, that public defenders’ and
in-house lawyers’ standards of delivery are
higher than those of private lawyers. The
South African system of legal aid relies on
the courts; there is no system of checks. In
the judicare there is a checking process, but
it will be discontinued.

He noted that in the public defenders
model, one can get better quality of legal
service for less money, because the lawyers
providing legal aid are committed to the
job, even if they are paid less than a private
firm. The pilot project in South Africa, for
example, showed that the cost of public
defender lawyers was 40 percent cheaper
than the cost of private attorneys.

Mr. McQuoid-Mason synthesized three
models that are in operation in South
Africa:

• A system of apprenticeship for young
lawyers for two years after graduation.
Some 3,500 law students graduate per
year, but the legal profession can give
places for apprenticeship to only half of
that number. Since the reform, appren-
tices have been allowed to assist the
public defenders program. One super-
vising public defender takes up to ten
apprentices, who work in district ser-
vices and provide cheap but good-qual-
ity legal services.

• For rural areas, payment by the Legal
Aid Board for an apprentice to go to
work in a private firm. The apprentice
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takes ten legal aid board cases per
month and gives free advice to the pop-
ulation for one day a week.

• Contracts with public interest law firms
and legal aid clinics that do certain types
of legal work. All these measures allow
getting cheap and good-quality services.

Daniel Greenberg highlighted that in the
United States, each state has its own model,
because the way services are delivered is left
to the individual states. The Legal Aid Soci-
ety in New York was organized in 1876, and
funding it has been a problem for more
than 100 years. Mr. Greenberg noted that

support for legal aid reform should be
sought not only from judges, prosecutors,
the Bar Association, and government, but
also through organizations such as the
World Bank. He said the real support must

come from community voi-ces, church
leaders, ethnic organizations, corporations,
and similar sources, because they are influ-
ential. He acknowledged that quality could
become an issue when a sum of money is
given to an organization to deal with a set
number of cases. Another problem is that
often the judges do not like zealous advo-
cates, who take up a lot at the judge’s time.
Judges cannot be the only ones to decide
about the quality of lawyers’ work and what
is being done.

DISCUSSION

Rick Wilson, Open Society Justice Initia-
tive Consultant: First an observation: My
own experience in Latin America shows
that many countries in the region accepted
the Public Defenders model in response to
the court reforms adopting a more adver-
sarial process that is based on the principle
of equality of arms, in order to create an
institutional alternative to the prosecutors
office. For example, Venezuela has 800
public defenders who provide legal aid all
over the country.

The American Bar Association in the
1980s came up with a complex and com-
prehensive set of standards in legal aid. Do
you find these standards to be useful? Have
other countries developed a set of natio-nal
standards to monitor, guarantee, and
improve the quality of work? Do your orga-
nizations have the capacity to bring sys-
tematic challenges to the shortcomings of
the system? Do you take impact cases in
order to bring about changes in the system?
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Legal Aid Centers supplemented by contracts
with private attorneys overseen by Legal Aid
Board:

• efficiency of a centrally managed system
• leverage of existing resources within pri-

vate bar
• capacity for statistical analysis, transparen-

cy, and budgetary planning
• means for training and quality control
• promotion of the engagement of stake-

holders in the legal aid system
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Daniel Greenberg: Quality standards
have an effect within the organization, to
show if lawyers have too many cases, to
show if they are doing what they should
do on the cases. They also have an exter-

nal effect—helping to make a case for
more funding to the funding agency. The
New York Legal Aid Society has a special
litigation unit that identifies systemic
problems that come up in the individual
cases and then litigates them on the larg-
er level.

Rodney Warren: These questions raise
issues of politics. Standards developed by the
American Bar Association appeared in the
circumstances in which lawyers felt that they
were not being given enough money, in order

to ease the pressure. In England the politics
are different. The system is very expensive.
The Legal Aid Board is arguing that some-
thing has to be done about the quality. Qual-
ity standards are imposed by the funding
institution to gain control over the system.
The profession had to respond to this and
said that standards are their business.
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Systemic litigation is also a highly polit-
ical issue. In England different language
will be used when talking about public
interest and strategic litigation. The lan-
guage is important, as it sounds less hostile
to talk about systemic litigation than strate-
gic litigation. This is a real good use of the
money.

David McQuoid-Mason: NGOs and
legal resource centers used to do a lot of
public interest impact litigation. Now they
are in partnership with the Legal Aid
Board, and when there are socioeconomic,
constitutional cases, the Legal Aid Board
refers cases to them. Different NGOs spe-
cialize in different areas.

Zaza Namoradze: I have two questions:
1. Do you see any role for the judge in con-
trolling the quality of the representation by
ex officio lawyers? David, could you talk
about the checking system in relation to
quality control?
2. Are you aware of any data about the
possibility of receiving legal advice before
going to court?

Moshe Hacohen: 1. The control by
judges is very poor. Most judges are inter-
ested in moving the case along—bargain-
ing, and guilty pleas—more than articulate,
vigorous, creative lawyers. But they give
feedback, and we use it in the monitoring
process.
2. Legal advice is more applicable in civil
cases. There are half-hour consultations,
sometimes involving law students.

David McQuoid-Mason: 1. The assigned
lawyers have to submit a report stating what
they have done, and the court checks it.
2. The South African Constitution says that
legal advice before going to court is a con-
stitutional right. The Legal Aid Board pro-
vides twenty-four-hour telephone services,
and there are other mechanisms set up to
allow for consultation with lawyers.

Peter van den Biggelaar: 1. Most judges
express opinions in newspapers and the
magazines, which has real effect; otherwise
there could be a problem with the indepen-
dence of the legal aid lawyers.
2. In the legal advice centers, you get free
thirty minutes for initial advice. Also, the
centers distribute leaflets providing infor-
mation about people’s rights and the proce-
dures. Eighty percent of Legal Advice Cen-
ters’ cases get resolved at this stage, and then
if they continue there are extended consul-
tations. Fifteen percent of all cases go to the
extended consultation, and only 5 percent
of all cases go to court.

Rodney Warren: 1. In the U. K. there is a
move toward the judges having more input
in the managing of cases in order to speed
up the process, but this had the conse-
quence of forcing the lawyers to address the
quality issue, because the quality of work is
being examined as well. This is happening in
the civil procedure. There is a proposal
before the Parliament now that a similar sys-
tem be established in the criminal law, and a
proposal that there will be independent case
managers.
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2. Provision of legal advice in the police sta-
tion does lead to cases not proceeding to
indictment and then to the court because

the defendant is forced to express himself
better, and the police are looking more
thoroughly at the evidence.
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At the beginning of the session, Edwin

Rekosh introduced the participants of the
panel and emphasized that the session
would focus on the future of legal aid sys-
tems in Central and Eastern Europe.

Rimvidas Kugis’s presentation reflected
the current status of affairs of the legal aid
system in Lithuania in terms of its regula-
tory framework, institutional arrange-
ments, and administrative practices. The
legal aid system in Lithuania remained
unchanged in the first ten years of inde-
pendence. Historically, legal aid was asso-
ciated only with the criminal process, in
which the state formally assumed the
responsibility to guarantee mandatory legal
representation in some cases. Mr. Kugis
also mentioned that prior to the establish-
ment of public attorneys offices, legal rep-
resentation of criminal defendants in the
country relied solely on ex officio attorneys,
appointed from a pool of practicing
lawyers in each district for services at stages

of criminal prosecution requiring the pres-
ence of a lawyer. Although attorneys
receive pay for ex officio cases, the work is
erratic and difficult for attorneys to plan
for in advance; the pay is minimal, and it is
often delayed for several months due to
government budget shortfalls.

There are other considerable obstacles,
in Mr. Kugis’s opinion, to the improvement
of the legal aid system: attorneys receive
reimbursement for ex officio cases but the
caseload is difficult to anticipate in
advance; many private lawyers are busy
and would prefer not to be burdened with
such cases. He said the non-existence of an
administrative body to monitor the legal
aid system is another important problem.

Mr. Kugis emphasized that in the past
few years Lithuania has made a marked
improvement in reforming its access to
justice system. The establishment of pub-
lic attorneys offices produced a substantial
change. In 2000 the country adopted and
implemented the Law on State Guaranteed
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Legal Aid, which significantly broadens the
scope of cases eligible for legal aid and set
up clear procedures for receiving legal aid.
This made Lithuania the first country in
the region to set up a comprehensive reg-
ulatory framework to guarantee free legal
aid for indigent people regardless of their
nationality in criminal, civil, and adminis-
trative cases. In accordance with this law
and in cooperation with private founda-
tions (the Open Society Justice Initiative
and Open Society Fund–Lithuania), pilot
public attorneys offices were set up in the
cities of Vilnius and Siauliai.

The Lithuanian Constitution establish-
es that a person suspected of a crime and
the formally accused are guaranteed the
right to defense from the moment of their
detention or the first examination, as well
as the right to have a defender. At the
same time, Article 56 of the Criminal Pro-
cedure Code (CPC) establishes that when
the interrogator, the investigator, the pro-
secutor, the judge, or the court relieves the
suspect, the accused, or the defendant of
payment for legal assistance, the fees for
the lawyer’s services are reimbursed by the
state. Mr. Kugis provided the audience with
an overview of the ex officio attorney sys-
tem, the guarantees for the right to defense,
and the grounds for mandatory defense
under the CPC.

Further, Mr. Kugis explained that under
the Law on State-Guaranteed Legal Aid, an
individual is now eligible for state-provid-
ed legal aid if his or her income is below
the minimum established by the govern-
ment. The law defines the guaranteed legal

assistance as legal information, legal advice,
defense, and representation in proceed-
ings. The law also provides a list of docu-
ments attesting to a person’s eligibility to
receive state-guaranteed legal aid. The
expenses of state-guaranteed legal aid
under the law is covered by the state
according to the level of the person’s pro-
perty and income—from 50 percent to
100 percent coverage. The conditions
under which legal aid could be terminated
or ceased and the relevant procedure are
explicitly listed in the law.

Concluding his speech, Mr. Kugis noted
that much remains to be done, as the new
framework requires further changes. The
state and the other institutions involved
should enhance the capacity of the admi-
nistration to manage the legal aid system
through the establishment of a legal aid
board. This legal aid board could establish
clear standards of quality related to legal
aid rendered by lawyers and introduce qua-
lity control procedures.

According to Mr. Kugis, the following
measures should be implemented in
Lithuania:

• Set up an administrative body (tenta-
tively called the Legal Aid Board),
which would pay legal aid lawyers,
select legal aid practitioners, set up
monitoring systems, draft annual
reports for the legal aid system, and
develop performance standards.

• Establish a new payment system for
legal aid lawyers. The system should
be based on fixed lump-sum rates
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based on the complexity of the case
and other factors.

• Ensure the financial sustainability
and operational viability of public
attorneys offices in Vilnius and Siau-
liai, as well as replicate public attor-
neys officers in other regions, such
as Kaunas, Klaipeda, and Panevezys,
in order to guarantee adequate geo-
graphic coverage.

• Improve the rendering of primary
legal aid in cooperation with munici-
palities.

Linas Sesickas noted that the discussions
during the Forum had been very helpful in
establishing the best principles and practices
of the legal aid systems.

He stated that Lithuania has not yet com-
pleted the process of reforming its legal aid
system, and it is still a work in progress—
there is a new law and pilot public attorneys
offices, but much remains to be done. As Mr.
Kugis mentioned, it is critical not only to
make the public attorneys offices as cost-
effective as possible, Mr. Sesickas said, but to
ensure their financial sustainability and to
build up a coherent unified system of legal
aid to which all will have access.

Mr. Sesickas noted that the founders of
the Lithuanian legal aid project are the
Lithuanian Bar Association, the Ministry of
Justice, the Open Society Justice Initiative,
and the Open Society Fund–Lithuania. He
argued that there was no need to make a
preparatory study of all the deficiencies in
the then-existing system and to lobby the
government on the topic of legal aid,

because of the already existing willingness of
the government to conduct the reform. The
Ministry of Justice already had a group
working on the topic of legal aid and devel-
oping proposals for reform. In addition, the
Bar associations, which should be active par-
ticipants, were very willing and open to dis-
cuss the project.

Mr. Sesickas pointed out that in the
course of three years, two public attorneys
offices have been developed. He argued that
in three years the reformers managed to
convince those people who were hesitant or
skeptical that these pilot projects could be a
part of the Lithuanian legal system. But it is
not enough just to have the offices. He insist-
ed that there is a need for a separate admin-
istrative body that will determine eligibility
and administer the payments to lawyers. But
even when this institution with clear com-
petence is established and the system is in
place, there will still be a lot of work to be
done.

One thing that Lithuanian reform has not
addressed, in his opinion, is the issue of pri-
mary legal aid. A primary legal aid system is
functioning in the Netherlands—and is very
expensive—but it is important to ensure
that indigent people receive it. As far as the
public attorneys offices are concerned, Linas
Sesickas mentioned that the project has
focused on legal aid in criminal cases, but the
reformers have considered the possibility of
carrying it out in civil and administrative
cases as well.

Mr. Sesickas pointed out that this model
has been chosen because of its sustainabili-
ty—upon the completion of the funding
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from the Justice Initiative, the Ministry of
Justice would have the flexibility to ensure
the continuing funding of the offices, as
under the new legislation, they are entitled to
receive funding from the government to
carry out their duties.

Mr. Sesickas announced that the Justice
Initiative and the other founders of the pub-
lic attorneys office in Lithuania are continu-
ing to work on providing the internal proce-
dures of the public defender’s offices, which
hopefully will help to ensure high-quality
legal aid services.

He concluded by saying he hopes that the
positive experience of Lithuania in intro-
ducing an effective regulatory framework
and setting up well-functioning institutional
arrangements and administrative mecha-
nisms related to free legal aid serves as a
good example and gives impetus to other
governments of Central and Eastern
Europe to launch reforms of the legal aid
system in their countries.

Ferenc Kõszeg stated that the Hungarian
Helsinki Committee has been seeking ways
to extend its legal aid activity, oriented
toward asylum seekers, to criminal cases as
well. The roots of the project go back to
1996, when the ombudsman published a
report looking into the deficiencies of the
criminal legal aid system based on ex officio

appointment. The report’s conclusion, that
“within the Hungarian justice system the
activity of ex officio defense counsels fails to
provide protection against the violations and
errors of the authorities,” was also support-
ed by the findings of the Hungarian Helsin-

ki Committee’s Police Cell Monitoring Pro-
gram, which provided statistical evidence
that the efficiency of the work by appointed
defense counsels does not even come close
to that of authorized counsels. The com-
mittee was also involved for years in the
work of the Budapest University’s criminal
legal clinic program, providing free legal
assistance to detainees.

The present project, aiming to set up a
Model Legal Aid Board overseeing the pro-
vision of free defense for indigent defen-
dants in 120 cases, has started with the analy-
sis of the deficiencies that exist in the pre-
sent system. The main conclusion of the
research was that besides the low budget for
ex officio lawyers and the entire system, the
greatest problem is the lack of a central legal
authority to manage the entire legal aid sys-
tem. Mr. Kõszeg noted that in her 1996
report the ombudsman made a suggestion
for the creation of a public defender’s office
in Hungary—a proposal criticized and
rejected by professional circles at the time.
The Hungarian Helsinki Committee still
feared that criminal defendants would never
consider public defenders as genuinely work-
ing for their defense. Nevertheless, the com-
mittee believes that—to be truly efficient—
the system must be managed by a center,
which is budgeted by the state. This center
of legal aid offices would not just provide
legal aid but would also monitor the indi-
vidual and overall performance of legal aid.
Mr. Kõszeg suggested a system of perma-
nent consultations, instead of control, and
argued that in order to model the operations
of such a future organ, the Hungarian
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Helsinki Committee would like to be able to
monitor the performance of the lawyers
participating in the project.

Concluding, Mr. Kõszeg summarized
that the goals of the project are to set up
standards for legal aid: what can be expect-
ed from a legal aid lawyer; development of
the mechanisms for selecting lawyers; elab-
oration of performance criteria and moni-
toring methods; and estimation of the costs
of a good legal aid lawyer. He emphasized
that this system would possibly be more
expensive than the present ineffective sys-
tem, but that the budget would enable to
committee to estimate the budgetary surplus
required for high-quality defense for the
indigent.

DISCUSSION

An interesting topic for discussion arose
around the issue of independence. Par-
ticipants from Russia and Ukraine
expressed doubts that public defender’s
offices could be independent from the
state when deciding criminal cases, in
which individual interests contradict the
interests of the government. They asked
whether it is possible to have real inde-
pendence (of public defender’s offices)
when such an organization is being paid
by the state. They also argued that Bar
Associations might be more suitable for
this role and have more guarantees of
independence.
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The opposite view was also articulated,
stating that just because a certain organi-
zation is paid by the government does not
mean that it is controlled by the govern-
ment. The point was made that in the cur-
rent ex officio system, private lawyers are
also paid by the government and are much
more dependent on it. The lawyers are
members of the bar—they are not employ-
ees of the state—and they are bound by all
ethical obligations of lawyers. The judges
are also paid from the state budget, but
somehow no one questions whether they
are independent. From the South African
perspective, David McQuoid-Mason added
that creation of an independent body is
essential for the successful functioning of
the legal aid system. He argued that bribery
and corruption in the system continued in
that country until the independent body
had been created.

Another participant noted that the
question of state funding for salaried posi-
tion has been debated everywhere in the
world where a public defender system has
been introduced. There are successful
models in the United States and Latin
America that show that the public defend-

er programs can continue to provide high-
quality services and remain insulated from
the state. Since the government must fund
defense, there are two choices: to do this
through the Bar or through the public
defender’s office. It was emphasized that
both options have their strengths and
weaknesses. But as the systems grow, the
costs are driven upward and cannot be
borne by the Bar, so one solution is to
establish public defender’s offices, which
can provide the services at a lower cost.

Another view was that in a public
defender system, the defenders inevitably
become independent. Lawyers work
together and become more effective than
most single practitioners who are doing
defense work. It is important to ensure that
the clients believe that the lawyer is inde-
pendent, and this is where many systems
succeed or fail.

In conclusion, it was pointed out that
there are many different models: the Bar
Association could play a central role, or
there could be a public defender’s office,
but either way, there should be some sys-
tem to monitor the provision of legal aid.
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Thursday, 5 December 2002

Location: Aula Room of the Office of the National Council of Justice 

18:00 – 19:00 Registration of participants
19:00 Keynote address by Ferenc Mádl, President of Hungary
19:30 Reception

Friday, 6 December 2002

Location: Conference Room of the Budapest Bar Association

9:00—10:30 Part I: Welcoming remarks

András Szecskay, Vice-President of Budapest Bar Association
Miklós Hankó Faragó, State Secretary, Ministry of Justice, Hungary
Jürgen Köppen, Ambassador, Delegation of the EC to Hungary
Diana Wallis, Member of the European Parliament 
Hans Jurgen Gruss, Chief Counsel, Europe and Central Asia, the World Bank
James Goldston, Executive Director, Open Society Justice Initiative, USA
Edwin Rekosh, Executive Director, Public Interest Law Initiative, Columbia Uni-

versity, on behalf of the Promoting Access to Justice Project
10:30—11:00 Coffee break
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11:00—13:00 Part II: Access to Justice in Central and Eastern Europe

Moderator: Edwin Rekosh, Executive Director, Public Interest Law Initiative
Presenter: Wiktor Osiatynski, Professor, Central European University 
Discussants:

Krassimir Kanev, Chairperson, Bulgarian Helsinki Committee 
Lukasz Bojarski, Access to Justice Program Coordinator, Helsinki

Foundation for Human Rights in Poland
Discussion

13:00—14:30 Lunch
14:30—16:30 Part III: International Standards on Access to Justice

Moderator: Borislav Petranov, Senior Legal Officer, INTERIGHTS
Access to Justice under International Human Rights Treaties, Jeremy McBride, Uni-

versity of Birmingham 
Discussants:

Angel Galgo, Directorate General of Legal Affairs, Council of
Europe

Caroline Morgan, European Commission, Justice and Home Affairs
Department, Judicial Cooperation in Criminal Matters 

Robert Bray, Senior Legal Advisor to the Legal Affairs and Inter-
nal Market Committee of the European Parliament

Discussion
17:00 Reception

Club, Budapest Bar Association

Saturday, 7 December  2002

Location: Conference Room of the Budapest Bar Association

9:30—11:30 Part IV: Organizing the Legal Aid System: Comparative Experiences

Moderator: Zaza Namoradze, Director, Open Society Justice Initiative
Models of Organization of the System for Provision of Legal Aid, Roger Smith,

Director, JUSTICE, United Kingdom 
Discussants:

Peter van den Biggelaar, Executive Director, the Legal Aid Board,
the Netherlands 

Moshe Hacohen, District Public Defender of Jerusalem, Ministry
of Justice, Office of the Public Defender, Israel
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Daniel Greenberg, Executive Director, the New York Legal Aid
Society, USA 

David McQuoid-Mason, Professor of Law, University of Natal,
Durban, South Africa

Rodney Warren, Chair, Access to Justice Committee, Law Society,
U. K.

Discussion
11:30 — 12:00 Coffee break
12:00 –14:00 Part V: Access to Justice: The Way Ahead

Moderator: Edwin Rekosh, Executive Director, Public Interest Law Initiative,
Columbia University

Lithuanian Legal Aid Reform

Rimvidas Kugis, Secretary, Ministry of Justice, Lithuania
Linas Sesickas, Legal Advisor, Open Society Fund, Lithuania

Ferenc Kõszeg, President, Hungarian Helsinki Committee
Discussion: Solutions for Improving the Legal Aid Systems in CEE
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The Public Interest Law Initiative (PILI) is
a center for learning and innovation that
advances human rights principles through
assisting in the development of a public
interest law infrastructure. Columbia Law
School launched PILI in 1997 with the
support of the Ford Foundation. In 2002,
PILI established its new headquarters at the
Columbia University Budapest Law Center.
A wide variety of information and
resources relating to public interest law can
be found on PILI’s web site. PILI’s pro-
grams include:

• Access to Justice

PILI works to promote Access to Justice
through reform of state-supported legal
aid systems in Central and Eastern Europe,
Russia, Central Asia and Mongolia. PILI’s
activities aim to broaden the availability of
legal aid, improve the quality of legal aid
representation, promote alternative legal
aid delivery models, and strengthen civil
legal aid mechanisms.

• Clinical Legal Education

With its partner, the Open Society Justice
Initiative, PILI has helped establish Clinical
Legal Education programs in law schools

in over two dozen countries and continues
to assist the development of new and exist-
ing university-based clinics. PILI organizes
teacher training workshops and other con-
ferences, conducts program evaluations
and develops  resource materials for clinics
throughout Central and Eastern Europe,
Russia, Central Asia and Mongolia.

• Training and Education

In its Training and Education programs,
PILI works with lawyers and activists to
convey the principles, strategies and
methodologies of public interest law. With
the Open Society Justice Initiative, PILI
administers the Public Interest Law Fel-

lows Program for lawyers from CEE and
NIS regions to spend a year studying at
Columbia Law School and working in
internships at US public interest law and
human rights organizations, followed by a
year working for sponsoring NGOs in the
fellows’ home countries. PILI also hosts
interns from Columbia Law School, Cen-
tral European University and other institu-
tions of higher education. PILI’s publica-
tions under this program include Pursuing

the Public Interest: A Handbook for Legal Pro-

fessionals and Activists (in English, Russian,
Ukrainian and Spanish).

PUBLIC INTEREST LAW INITIATIVE
Columbia University Budapest Law Center

Szent István tér 11/c, 1051 Budapest, HUNGARY
Tel: +36 1 327 3878 / Fax: +36 1 327 3879

www.pili.org, E-mail: pili@pili.org

forum_report_33.qxd  2003. 05. 12.  10:40  Page 81



82 • ACCESS TO JUSTICE IN CENTRAL AND EASTERN EUROPE

• Law and Governance

PILI’s Law and Governance program
focuses on the gap between laws as written
and their implementation, focusing espe-
cially on access to administrative remedies,
freedom of information and freedom of
association. Under this program, PILI has
published Enabling Civil Society: Practical

Aspects of Freedom of Association (in English
and Azeri).

• Legal Practice

In its Legal Practice programs, PILI assists
in the development of the legal profession
in the region by promoting pro bono work,
the development of public interest law
firms and sound ethical practices in the
profession.
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‘An international human rights law centre
promoting the effective use of law to pro-
tect human rights and freedoms world-
wide’

INTERIGHTS, the International Centre
for the Legal Protection of Human Rights,
is an international human rights law centre
established in 1982 to support and pro-
mote the development of legal protection
for human rights and freedoms worldwide
through the effective use of international
and comparative human rights law.

INTERIGHTS 
• assists lawyers, judges, non-governmen-

tal organisations and victims in the
preparation of cases before national,
regional and international tribunals;

• submits amicus curiae briefs in cases rais-
ing important issues concerning the
interpretation of fundamental rights;

• offers representation before regional

and international tribunals;
• conducts workshops and seminars on

the techniques associated with the use
and interpretation of human rights law;

• publishes materials to ensure that devel-
opments in human rights law are widely
known; and 

• maintains a specialised public library on
international and comparative human
rights law.

INTERIGHTS holds Consultative Status
with the United Nations’ Economic and
Social Council, with the Council of Europe
and with the African Commission for
Human and Peoples’ Rights and is autho-
rised to present collective complaints under
the European Social Charter.

A registered charity, INTERIGHTS is
dependent on grants from foundations and
on donations from individual supporters.

INTERIGHTS

Lancaster House, 33 Islington High Street, London N1 9LH, UK
Tel: +44/0 20 7278 3230  /  Fax: +44/0 20 7278 4334

www.interights.org, E-mail: ir@interights.org
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The Bulgarian Helsinki Committee (BHC)
is an independent non-governmental orga-
nization for the protection of human
rights, founded in July 1992. The BHC is a
member of the International Helsinki Fed-
eration for Human Rights, based in Vien-
na, which represents forty-one indepen-
dent human rights organizations in
Europe, the former Soviet Union, and
North America.

The objectives of the committee are to
promote respect for the human rights of
every individual, to stimulate legislative
reform to bring Bulgarian legislation in
line with international human rights stan-
dards, to trigger public debate on human
rights issues, to carry out advocacy for the
protection of human rights, and to popu-
larize and make widely available human
rights instruments.

The backbone of the committee’s activ-
ities is systematic monitoring of the human
rights situation in the country. It gives us
information on the state and development
of human rights in the country and sup-
plies our legal defense program with cases
of human rights violations for litigation
before the domestic and international

courts. In addition, the committee reports
on human rights violations, with a special
emphasis on the rights of ethnic and reli-
gious minorities, refugees and asylum-seek-
ers, rights of the child, protection from tor-
ture and ill-treatment, freedom of expres-
sion and association, problems of the
criminal justice system, and mental disabil-
ity rights. The BHC offers free legal help to
the victims of human rights abuses. The
committee also works in the sphere of
human rights education and organizes con-
ferences, workshops, public actions, and
other forms of public activities aimed at
bringing the concept of human rights to
the attention of the general public.

The BHC activities are carried out in
the framework of several programs, for
example, the Legal Defence Programme,
Closed Institutions Programme, Institu-
tional Support Programme, Legal Protec-
tion of Refugees and Migrants Pro-
gramme, and other projects and initiatives.
The committee publishes two periodicals,
Obektiv and The Refugees Today and Tomorrow,

as well as specialized publications (books)
with our findings.

BULGARIAN HELSINKI COMMITTEE

7 Varbitsa Street, 4th floor; 1504 Sofia, BULGARIA
Tel./Fax: +359 2 944 0670, +359 2 943 4876, +359 2 943 9060

www.bghelsinki.org, E-mail: bhc@bghelsinki.org
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HFHR is an organization that is indepen-
dent from the state, apolitical, and non-
profit; it has been carrying out its activi-
ties since 1989, in continuance of the pre-
ceding seven–years–of work of the Polish
Helsinki Committee in the conditions of
the underground.

MISSION

To assist the building of rule of law and
respect for human rights and freedoms,
and to propagate the constitutional and
human rights culture in Poland, in the
post-communist world, in other regions,
and in the global community.

AREAS

The target areas of our activities for the
scheduled period will include Poland and
the Community of Independent States, as
well as regions new to the HFHR where
pilot activities will be undertaken (Latin
America, other regions of Asia, and
Africa).

STRATEGIES AND GOALS

I. Empowering for Civil Movements Act-
ing on Behalf of the Values Defined in
Our Mission Statement

a. Human resources development for
civil society

i. Training for leaders of the civil
movements acting on behalf of
the values defined in the HFHR
mission statement;

ii. Preparation of NGO activists
involved in these movements.

b. Support for summary (temporary)
unions of national or international
organizations and people organized
toward the solutions to specific
problems.

c. Support for the emergence of local
and topical human rights move-
ments independent of the Founda-
tion but based on graduates of the
Foundation’s Human Rights Schools.

d. Exchange of experiences and infor-
mation among people and organi-
zations.

e. Expert consulting for organizations
or groups of organizations on their
projects.

f. Material assistance to non-govern-
mental activities for human rights.

II. Adjustment of the Law and its Appli-
cation to Human Rights Standards

a. Theoretical and practical human
rights education for public officials
and members of rights-sensitive
professions.

b. Monitoring of national and local

HELSINKI FOUNDATION FOR HUMAN RIGHTS

Bracka str. 18 apt. 62, 00-028 Warsaw, POLAND
Tel./Fax. (+48 22) 828 10 08, 828 69 96, 826 98 75

www.hfhrpol.waw.pl
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legislation as it pertains to human
rights; preparation of expert opin-
ions to secure adequate protection
for human rights in legislature.

c. Monitoring of human rights viola-
tions in selected areas within soci-
ety.

d. Public Interest Law Actions

III. Public Education
a. Educating societies toward aware-

ness of their rights and their
options for protecting those rights.

b. Actions aimed at educating young
populations toward living in a law-
governed democracy.

SPONSORS

The funds for the Foundation’s activities
are raised from large foundations such as
the Ford Foundation, Open Society Insti-
tute, Charles Stewart MOTT Foundation,
Stefan Batory Foundation, German Mar-
shall Fund, Friedrich Naumann Stiftung,
Freedom House; from our NGO associ-
ates, such as the International Commission
of Jurists, Swedish Section, and the
Netherlands Helsinki Committee; from
international institutions such as the Coun-
cil of Europe, OSCE/ODHIR; from the
European Union and the UN; and also
from private sponsors.
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