
First published at Anderson Pub Co, 2002 and uploaded to PILnet’s resource page with the permission of Lexis Nexis.
CLINICAL LEGAL EDUCATION TEXTBOOK FOR LAW SCHOOL CLINICAL PROGRAMS

DAVID F. CHAVKIN
Professor of Law American University Washington College of Law
ANDERSON PUBLISHING CO. CINCINNATI, OHIO

Clinical Methodology

As we have discussed, clinical legal education has pedagogical goals that differ from those in non-clinical courses. In order to achieve these unique goals, special teaching methods have been developed to maximize the oppor​tunities for learning throughout your clinical experience. While the opportu​nity to work with real-life clients to address real-world problems under the "supervision" of a trained faculty member is at the heart of the clinical expe​rience, clinical education also uses other techniques to help you develop as a reflective practitioner.

A. The Problem of the Kitchen Organizer

At its best, clinical methodology is subtle and often invisible. For that reason, we will start our discussion of clinical methodology indirectly. 

Think back to the first time that you lived alone. Perhaps it occurred dur​ing your undergraduate education; perhaps it happened earlier or later in your life. One of your first tasks was to organize your kitchen-to decide where to place the dishes, the glasses, the pots and pans, and the silverware. And, imag​ine that a Professor of "Kitchen Organizing" was present as you began to unload your boxes. Several courses of action were available to the Professor. First, the Professor could have told you to unpack your clothes in the bedroom while s/he unpacked your kitchen supplies. S/he would then have placed your items on the shelves based on we\l-established principles of "kitchen organization"-principles with which you would have had no famil​iarity.

The result would have been a well-organized kitchen. However, you would have learned nothing about the relevant theories of kitchen organizing and, because you had not "bought into" the theories reflected in the professor's system, it is unlikely that you would have maintained the kitchen using that model.

Second, the professor could have asked you to be present while S/he organized the kitchen. You could have interacted with the professor as s/he placed items on the shelves and in drawers-asking questions as appropri​ate-and perhaps you might even have placed a glass or plate or fork as directed. Similar to a well-designed externship, you might have learned some of the principles of good "kitchen organizing" and you would have learned something of the work of the professional "kitchen organizer."

A well-organized kitchen would also have been produced. However, you would not have "owned" your experience as a kitchen organizer and would not have internalized the principles of kitchen organizing in the same way as when you "own" your learning process. Moreover, the kitchen might have been organized in a manner appropriate for the professor, but not nec​essarily for you and your intended uses of the kitchen.

Third, the professor could have taken out a blackboard and lectured on the principles of kitchen organizing. You might have had an opportunity to ask questions, although your lack of personal experience in kitchen organizing would have limited your ability to design effective questions and the lack of factual context would have limited the utility of the lecture. The professor would then have departed and you would have attempted to design an effec​tive kitchen based on the abstract principles you had heard in the lecture.

This educational model, generally referred to as "exposition-applica​tion," is the model commonly used throughout law school (and has some role even in clinic). To the extent that you were able to understand the principles expounded in the lecture and to the extent that you were able to apply those principles in a specific factual context (your own kitchen), the result would have been grounding in the principles of kitchen organization, an ability to apply them in context, and an effectively-organized kitchen. However, the inclusion of the words "to the extent" highlights the problems in translating the theory presented in lecture materials into the practical ability to apply that knowledge.

Fourth, the professor could have gone out to lunch and left you to orga​nize the kitchen. You might have conducted research into the principles of kitchen organizing and you might have been successful in researching those principles. You might have asked yourself critical questions about your intended use of the kitchen, the locations of fixed kitchen appliances, and the kitchenware to distribute and you might have been successful in applying the principles you learned through research to the facts you gained through answering your questions. However, you would not have had anyone with whom to reflect on the process of research and application. And, the results, emphasized by the word "might," would have been very hit or miss.

Finally, the professor could have taken a very different role. S/he could have first sat down with you in the kitchen and talked with you about the task of organizing a kitchen. S/he would have asked you a series of questions to help you identify the issues you would have to confront in the process of orga​nization. S/he would have asked you questions to help you think about the rel​evant facts about kitchen uses and equipment you would have to identify and consider and the principles you would have to learn to design an efficient and effective kitchen. Through these questions you would have begun to grapple with the specific considerations necessary to design this particular kitchen for this particular user (you) in light of your intended uses.

S/he would then have stepped back to let you begin the process and might have observed your work at particular intervals. S/he would also have met with you periodically to ask questions and to help you focus on particu​lar aspects of the process. After the process was completed, the professor would then have helped you reflect on the steps you had undertaken to inves​tigate, research, and implement and to help you identify principles you had developed, choices you had made, and consequences you had e1lperienced or were likely to e1lperience from those choices.

Like some of the other options described, the result would have been a well-organized kitchen. However, there are a number of other benefits that would have been achieved through this model (often referred to as "guided discovery learning"). First, you would have learned how to develop principles of fact investigation and research relevant to kitchen organizing and you would have developed the capacity to apply those principles in a specific fac​tual conte1lt. Second, you would have learned how to identify choices that must be made (either by making a conscious choice or by failing to make a choice at all) and you would have developed the capacity to improve your decision making process by reflecting on those choices as they were con​fronted. Third, you would have developed skills of kitchen organization from your ownership of this experience.

We capture all of these pedagogical goals (and many others) through the concept of the "reflective practitioner." What we hope to do through clinical methodology is to create a reflective practicum. In this setting, we will work together to help you develop into a practitioner who can identify the many moments in the lawyering process at which choices can be made ("choice moments"). And, we hope to help you develop into a practitioner who has a reason for every choice s/he makes and a process for making and imple​menting those choices that includes critical reflection through every step of your professional career.

B. Instructional Settings

We turn now to the specific settings we will use to try to achieve these pedagogical goals.

1. Live-Client Representation

It is difficult to over-emphasize the importance of the real-life aspects of clinical education. Justice Rosalie Wahl, a former chair of the ABA's Section of Legal Education and Admissions to the Bar and a member of the Minnesota Supreme Court, described the impact of live-client representation on student attorneys in the following terms: "I personally feel that the real consequences of working with a live client has a quality and an ethical responsibility to that person that you cannot experience by just listening about it." You will be given the opportunity to relate to people of backgrounds that will often be very dif​ferent from your own. You will also find that you will have much to learn from your clients as you grapple with a model of representation in most legal clinics that maximizes client autonomy in decision-making.

Another benefit of real-life client clinical experiences relates to moti​vation. Many of you are familiar with the law school maxim-"First year they scare you~ Second year they work you; Third year they bore you." Although you are likely to experience many feelings and emotions in clinic, boredom is not likely to be among them. You will be moving in clinic from the role of "spectator" to that of "actor." In doing so, the fact that you will have real peo​ple dependent on you will motivate you in powerful ways. Moreover, the fact that you will not want to be embarrassed before a judge, an adversary, or a supervising attorney necessarily means that you will approach your clinic responsibilities very differently from the ways that you approached class preparation in even the most demanding classroom settings.

Another significant benefit of live-client representation is the opportu​nity to identify and answer questions of professional responsibility that directly confront your role as a lawyer. Students are consistently amazed at how quickly ethical issues arise in their real-life cases and how the ethical rules come to life. You will also learn how difficult those issues often are to resolve in real-life practice.

2. Making and Evaluating Choices
Clinic also uses two other methodologies that may be new to you. First, you will be asked to have a reason for every action you take. While that may seem like a fairly simple requirement, such reasons as "That's what the form book says" or "That's the way they do it at the firm where I work" are not going to cut it. Instead you will be asked to critically examine every oppor​tunity at which a choice can and should be made and to develop thoughtful reasons for every decision you make. This approach will not guarantee that every decision is the "right" one-assuming that there even is a "right" one in many contexts. However, this approach will increase the likelihood that you will identify "choice moments" and make the right decisions with your clients by improving both your decision-making process and your process for implementing those decisions.

Second, you will be asked to address ambiguous situations throughout your clinical practice. These situations are ambiguous in two senses. You will not always have all the facts or legal authority that you might like to have. Reality places limitations on how much you can "know" and you will there​fore have to frame and/or make decisions based on ambiguous information. These situations are also ambiguous in the sense that the outcomes of par​ticular choices will not always be clear; they require you to grapple with "indeterminacy."

We will try to address both of these types of ambiguities by applying a risk-benefit matrix like the one below:

	High Risk 
	Moderate Risk
	Low Risk

	Possible-

Very hard
	Probably-

Fairly hard
	Yes-

Easy

	Probably Not-

Fairly Hard
	Maybe-

Very Hard
	Probably-

Fairly Easy

	No-

Easy
	Probably not-

Fairly Easy
	Maybe

Pretty Easy


High Benefit

Moderate Benefit

Low Benefit 

In this matrix it is fairly easy to identify and to avoid choices that have high potential risks and little potential benefits to your clients-choices in the lower-left box above. By using this matrix, you will also embrace choices that have high potential benefits and little potential risks to your clients-choices in the upper-right box above. The real difficulty is presented by choices in the upper-left box above-choices that have high potential benefits but also high potential risks for your clients-or moderate potential risks and moderate potential benefits--choices in the center box above.

This model depends on an ability to identify "choices" throughout our work. As we will discover, these "choices" are not always so obvious. Meet​ing a client in the law (clinic) office (an "automatic" for many people) should represent a decision that the office is the best place to meet in light of the various goals identified for that meeting. However, if this decision about location is not identified as a "choice moment," it will be impossible to assess the risks and benefits of different approaches to that "choice."

Once these choices are identified, we will work to look for ways to min​imize those risks if possible while realizing those benefits. But, we will also discover that certain risks are unavoidable. These choices present among the most difficult decisions for lawyers and create an inherent anxiety that is part of the life of a practicing lawyer.

3. Case Supervision

Students need to regularly interact with their supervisors in a setting in which faculty members have sufficient time and energy to discuss case related and personal issues with their students in an unhurried and non​directive manner. This generally requires a small student-to-faculty ratio--a significant departure from the large classes most of us have experienced as the norm throughout law school.

Although supervision styles vary from clinic to clinic and from Super​visor to supervisor, there are some common features that you will experience in your clinic work. Students need to invest in the quality of their deci​sions-to own their clinic experiences. This process is facilitated by having supervisors help students reflect on their experiences and not by displacing students as the lawyers for their clients. The word "supervision" is therefore something of a misnomer. We will Use it because most student practice rules use this term to describe the role of the clinical teacher. However, to the extent that it suggests a model in which your supervisor simply tells you what to do, we will use the term cautiously.

Supervisors will usually meet a student question with a question of their own to help you learn to discover not merely the answer to your question, but a process for finding answers to questions when supervisors are not available. This means that your question, "What do you think I should do here?" will often be met with the questions: "Well, what are your options? What do you see as the benefits and disadvantages of each option?" The goal here is not to "hide the ball" from you, but rather to help you discover the feel of the ball for yourself.

Despite the pedagogical reasons for this approach, times may arise in which your anxiety may exceed productive levels-periods in which your anxiety may begin to become debilitating. A little anxiety can be helpful as a motivating tool and some anxiety is inherent in the practice of law. However, too much anxiety can be destructive and can even become paralyzing. At those moments, be sure to share your feelings with your supervisor. Ordinarily, your supervising attorney will have picked up on these issues. However, in the event that you feel somewhat out of control, be sure to share this fact with him/her.

4.  Rounds

You are probably familiar, from doctor shows on television, with the technique of having interns and residents present client symptoms and treat​ment approaches to a physician and to other interns and residents, often at the patient's bedside. The goal of these "medical rounds" is to have others bene​fit from the experiences of the presenters to learn diagnostic tools and treat​ment approaches that may not be presented in their specific patient cases.

Although law clinic rounds take place out of the presence of clients, they serve a similar purpose. You will have the opportunity to learn from the experiences of other student attorneys in the clinic and to brainstorm and pro​vide insights to others handling cases. You will also learn how to present your cases to others in a focused and accessible way-a skill that you will use in court and in dealing with adversaries.

5. Seminar

Many clinic courses also offer a seminar to accompany your casework, a seminar that may not look too different from other seminar courses you have taken in law school This seminar gives you the chance to learn some basic skills and values through a combination of lectures, discussions, and exercises before you begin and while you are providing real-life client representation. The seminar provides a vehicle for the transmission of the skills and values that you can apply in your real-life cases.

6. Simulations
Many clinic Courses also offer opportunities to engage in simulations. Simulations are exercises in which lawyering skills and values are developed and applied in a fictional factual context. These exercises are ordinarily based on real-life cases. However, because the exercises are artificial and because the interests of real-life clients are not at stake, you can be given wide latitude in the exercises and you can take risks and try techniques and styles of lawyering that you would not undertake with real-life client interests at stake...

Simulations are no substitute for live-client experiences. However, they offer benefits that make them a useful part of your clinical experience. Because simulated cases have controlled facts, simulations provide a unifor​mity of experience for all students in the class. Moreover, because real-life cases do not always develop in an orderly, controlled manner, simulations pro​vide an opportunity for you to deal with discrete issues in a progressively more complex way. Videotape can also be used in simulations to allow you and your supervisor to critique your work in the simulated setting without dis​turbing the real-life lawyer-client relationship. Often these critiques are pre​ceded by written self-evaluations.

Admittedly, simulations lack the factual complexity and uncertainty of real cases. Furthermore, it is hard to become emotionally involved or as motivated in simulation settings as in real-life. However, you will find that the more you can invest in the simulations and the learning opportunities they rep​resent, the more you will gain from the opportunities presented.

C. Role of the Clients

Seminars, rounds, simulations, supervision. All of these methodologies are important parts of clinical education. However, no clinical methodology rivals in importance the role of clients and your work within the attorney-client relationship. ProfessorAnn Shalleck described this phenomenon in her article, "Con​structions of the client in the Legal Education."

[T]he [clinical] model is based on a deeply contextualized under​standing of who clients are and why they are significant. Students no longer see clients as abstract people with predetermined traits; rather, they see clients as unique individuals with particular char​acteristics situated within the real world.

Professor Shalleck went on to emphasize:

[However,] [I]ive client clinics only present an opportunity, albeit a powerful one because of the immediacy and force of human rela​tionships, to undermine the constructed client, as well as to develop and teach new methods for understanding and working with clients. So, in clinic we will begin to undo the prevailing message of so much of law school-that cases are decided on "the law" and that clients can be reduced to a few "facts" excerpted in appellate decisions. Indeed, we will learn the critical importance of clients and their stories in the resolution of client problems. And, we will learn how to develop and present our client sto​ries in the most effective ways to achieve our client goals.

D. Efficiency

Finally, as is probably evident to you from the various components that make up clinical methodology, clinic is a fairly expensive and labor-intensive form of legal education. However, these costs are incurred and these faculty resources are committed because there are many things that students can only learn in a clinical environment and other things that students can learn so much better in a clinical setting that the costs and resource allocations are eas​ily justified.

Clinic is also a relatively inefficient way of providing legal services. When you enter the door to the clinic workspace for the first time, you might imagine the following sign hanging over the doorway:

NO EFFICIENCY

Whereas efficiency is a necessary part of law practice, it is not a value within the clinical context.

If efficiency in representation were important, all of the representation would be provided by clinical supervisors-lawyers with experience in the areas in which the clients are seeking legal assistance. Instead, the focus in clinic is on ensuring professional competency while advancing educational objectives. This means giving you the space to find your own answers and, more important, your own questions.

E. Being Vulnerable

Many people get the message during law school that it is unwise to share weaknesses, that one must simply "tough it out." In any academic year, it is likely that the parent of a clinic student will get sick, that the romantic rela​tionship of a clinic student will self-destruct, that the health of a clinic student may be impaired, that personal issues may intrude on the ability of a clinic stu​dent to fulfill higher responsibilities. Whatever your feelings about being vul​nerable generally, clinic is not a place to try to "tough it out."

Share information with your supervisor. While your supervisor will not be able to achieve miracles and certainly will not be able to make everything "right," s/he may be able to help you process the events intruding on your per​sonal and professional lives. S/he may also be able to help take some of the pressure off you by arranging coverage for some of your work on behalf of clients or by addressing other needs. Without information about the need to compensate for these intervening events, it will be impossible for your super​visor to help you work through this.

F. Trying It Out

As one student wrote at the end of her clinical practice, "I experienced virtually every emotion possible in my work (happiness, sadness, frustration, anxiety, elation, sorrow, nervousness, apathy, elation. . . the list goes on)." That comment is fairly typical for the range of feelings that most students experience. Boredom is seldom a part of clinical education.

Your time in clinic will be relatively brief and you will want to learn as much as you possibly can about yourself and about the process of lawyering. To maximize the benefits, engage the various teaching methodologies throughout your clinical experience. At the same time, critically examine the various approaches to lawyering discussed. The more enthusiastically you invest in the clinical model and the less defensively you engage in the process of self-evaluation and self-criticism, the more you will gain from the experi​ence. For most of you, this clinic course will be your only chance to "lawyer" with the support, oversight, and insights of a trained clinical supervisor. Make the most of this opportunity!

