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PREFACE 

 

 This special issue of the Parker School Journal on East European Law is devoted to an 

important topic which has been overlooked in the process of transformation undergone by the 

legal systems of Central and Eastern Europe in the last decade.  Collected in this issue are papers 

presented at an Experts Meeting held in Oxford, England, April 2-4, 1998, on Access to Legal 

Aid for Indigent Criminal Defendants. 

 

 The meeting was organized by the Project on Access to Justice in Central and Eastern 

Europe, a joint initiative of three organizations: Columbia Law School‟s Public Interest Law 

Initiative in Transitional Societies, the London-based Interights and the Budapest-based 

European Roma Rights Center.  The Ford Foundation and the Open Society Institute‟s 

Constitutional and Legal Policy Institute (COLPI), based in Budapest, provided financial 

support. In addition, COLPI contributed to the substance of the meeting through its research arm, 

and it has joined the efforts of the Project on Access to Justice in Central and Eastern Europe to 

plan follow-up activities. 

 

 This issue of the Parker School Journal of Eastern European Law includes papers 

discussing the current situation with respect to legal aid to indigent criminal defendants in five 

countries: Bulgaria, the Czech Republic, Hungary, Poland and Romania.  In addition, there is a 

comparative survey synthesizing these papers prepared by Károly Bárd, the Research Director of 

the Constitutional and Legal Policy Institute.  A paper by Marek Antoni Nowicki, a member of 

the European Commission of Human Rights, outlines the jurisprudence of European Convention 

on Human Rights on the right to legal assistance in criminal proceeding.  Finally, Jeremy 

McBride, a lecturer at the University of Birmingham, provides an overview of obstacles to 

access to justice more broadly, relying on European Convention jurisprudence. 

 

 The papers contained in this special issue identify many shortcomings in the provision of 

legal assistance to those who cannot afford to hire a lawyer in criminal cases.  Generally, the fee 

structures and budgets of the ex officio mandatory legal defense systems that predominate in the 

region are inadequate, and the quality of legal assistance provided is seriously flawed.  

Moreover, current legal frameworks in the region generally provide for legal aid only for the 

most serious criminal cases, providing either discretionary guarantees or no guarantee at all in 

other criminal matters which result in the loss of personal liberty.  These deficiencies arguably 

violate the guarantees contained in Article 6(3)(c) of the European Convention of Human Rights, 

which states that everyone charged with a criminal offense has the right “to defend himself in 

person through legal assistance of his own choosing or, if he has not sufficient means to pay for 

legal assistance, to be given it free when the interests of justice so require.” 

 

 Legal assistance in civil proceedings was not the subject of the Expert Meeting and the 

papers associated with it, but the need for adequate legal aid in the interest of access to justice 

clearly goes beyond criminal proceedings alone. 

 

 The effort to bring attention to access to justice issues in Central and Eastern Europe falls 

squarely within the mandate of the organizers‟ institutions.  The Public Interest Law Initiative 



assists the development and facilitates the networking of public interest law communities in the 

countries of Central and Eastern Europe, Russia and Central Asia.  Interights is an international 

human rights center which provides legal advice, assistance and information on human rights 

cases.  The European Roma Rights Center is an international public interest law organization 

which monitors the situation of Roma in Europe and provides legal defense in cases of human 

rights abuse.  The Constitutional and Legal Policy Institute contributes to the development of 

open societies in the countries of Central and Eastern Europe and the former Soviet Union 

through legal reform and support of basic rights and modern democratic institutions. 

 

 The papers contained in this special issue of the Journal of Eastern European Law 

represent a first attempt to define the parameters of an important topic which deserves further 

study.  The Project on Access to Justice in Central and Eastern Europe intends to facilitate such 

efforts and to continue bringing attention to the need for better means of providing legal aid to 

the socially disadvantaged. 

 

New York 

December 1998 

 

Edwin Rekosh    James Goldston 

Public Interest Law Initiative  European Roma Rights Center 

Columbia Law School 

 

Borislav Petranov   Ina Zoon 

European Roma Rights Center Interights 

 



 

Access to Justice Under International Human Rights Treaties 

 

JEREMY MCBRIDE
*
 

 

I. INTRODUCTION 

 

 Access to justice is not a term which is explicitly used by international human rights 

instruments
1
 in their provisions, although some elements of it are expressly protected.  It has, 

however, come to be a major focus for the elaboration of the fair hearing guarantees in those 

instruments and the standards thereby established have proved to be exacting.  The fact that the 

standard-setting is essentially case-based means that, although certain key provisions can be 

distinguished, the process is essentially ad hoc in character, dependent upon the vagaries of 

litigation and the full extent of the obligations already undertaken remains to be clarified.
2
  

Nevertheless it is already clear that these obligations do have significant implications for the 

organisation of the legal profession, the operation of the courts and even sometimes the scope of 

legal liability. 

 

 This article explores first the legal basis for the obligations of States regarding access to 

justice.  It then turns to the specific elements of the obligations that have so far been recognised, 

grouping them under formal restrictions on litigation, procedural and regulatory controls and 

then practical and financial restrictions, with some consideration of their possible evolution.  It 

then concludes with a survey of the obligations regarding access to international justice, that is, 

under the mechanisms established by the international human rights mechanisms themselves. 

 

II. THE SOURCE AND GENERAL SCOPE OF THE OBLIGATIONS 

 

 The obligations of States with respect to access to justice derive from their acceptance of 

a variety of human rights treaties, both global and regional in their reach.  These obligations can 

be regarded as falling into two broad categories: those with respect to the specific human rights 

which the treaties seek to guarantee and those with respect to rights and obligations more 

generally. 

 

                                                           
*
 Eversheds Senior Lecturer, Faculty of Law, The University of Birmingham, England. This is an updated 

version of a paper given in December at a conference organised by the Council of Europe and an earlier version of 

which was published in 17 C.J.Q. 235. For a previous study see, P. Van Dijk, „Access to Court‟ in R. ST.J. 

MACDONALD ET AL., THE EUROPEAN SYSTEM FOR THE PROTECTION OF HUMAN RIGHTS (1993). 

1
 There is no obligation regarding access to justice as such under customary international law but it is required 

in respect of the specific human rights which that source guarantees and there is also a more general obligation in 

respect of aliens; see A.V. FREEMAN, THE INTERNATIONAL RESPONSIBILITY OF STATES FOR DENIAL OF JUSTICE 

(1970), ch.9. 

2
 The capacity for surprise is evident in the fact that Ireland entered a reservation to the express legal aid 

obligation relating to criminal proceedings but had none available as a defence to the parallel obligation found to be 

an implicit part of the undertaking to secure a fair hearing in civil proceedings; see the discussion of Airey v. Ireland 

in section V below. 



 The first set of obligations are the subject of express provisions in the treaties as regards 

access to justice both at the domestic and international levels, notably the right to an effective 

remedy in Article 13 of the European Convention on Human Rights and the comparable 

obligation in Article 2(3) of the International Covenant on Civil and Political Rights.
3
  Such a 

requirement is not an explicit requirement of all human rights treaties but may be regarded as an 

implicit one despite the fact that the specificity of what is entailed may be muddied by the fact 

that some of them only require the rights concerned to be implemented in a progressive manner 

and with due account of the State‟s economic circumstances.
4
  It is also a feature of treaties 

concerned with civil and political rights
5
 that obligations may also be undertaken to permit 

redress to be sought at the international level.
6
  This may then be supplemented - once the 

principal obligation is undertaken - by specific obligations to ensure that the use of the system is 

not obstructed.
7
 

 

 The reach of substantive human rights obligations is undoubtedly wide but they still do 

not embrace all the interests which an individual might wish to see vindicated through the courts 

in the absence of due respect for them being shown by others.  Yet, although the right of access 

to a court has itself long been recognised as an important interest to be protected in many legal 

systems, it was not something which the international human rights instruments expressly sought 

to safeguard. Nevertheless it has been discovered to be an element of the fair hearing guarantee 

in the European Convention on Human Rights and is equally likely to be regarded as an implicit 

requirement in the comparable obligation found in other international human rights treaties.
8
 

 

                                                           
3
 See also the African Charter on Human and Peoples' Rights, Art.7(1)(a), the American Convention on 

Human Rights, Art.25, the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment, Art.13, the Convention on the Rights of the Child, Art.37d and the Convention on the Elimination of 

All Forms of Racial Discrimination, Art.6; cf. the more general commitment to the legal protection of rights in the 

Convention on the Elimination of All Forms of Discrimination against Women, Art.2. The scope of this obligation is 

not covered further in this article but it is broadly governed by the same principles considered in sections 3-5. 

However, it should be noted that an effective remedy may not require a court to be the vehicle for its delivery 

whereas this is a key element of international access to justice obligations with respect to the rights under national 

law to which they are applicable. Furthermore the elaboration of the requirements of an effective has been 

handicapped by the failure to address this aspect of cases brought before international tribunals. On the right to an 

effective remedy under the European Convention, see D.J. HARRIS, M. O‟BOYLE & C. WARBRICK, LAW OF THE 

EUROPEAN CONVENTION ON HUMAN RIGHTS (1995), ch.14. 

4
 This is a general feature of treaties devoted to economic, social and cultural rights or containing provisions of 

that character. 

5
 An exception is the Additional Protocol to the European Social Charter providing for collective complaints. 

6
 The Eleventh Protocol removed the discretion with respect to the European Convention and, although it is 

compulsory under the American Convention, this is only true of proceedings before the Inter-American Commission 

and not the Inter-American Court. 

7
 See further section VI. 

8
 African Charter on Human and Peoples Rights, Art.7, American Convention on Human Rights, Art.8 and 

International Covenant on Civil and Political Rights, Art.14. 



 The „discovery‟ of the right of access to justice as an element of the fair hearing 

guarantee was made in the case of Golder v. United Kingdom
9
 which concerned the need for a 

prisoner to obtain permission from the interior minister in order to write to a lawyer about the 

possibility of bringing a civil action against a prison guard.  The applicant in this case had been 

interested in bringing proceedings for defamation as this seemed the only avenue open to him to 

challenge an accusation by a guard that he had been involved in a disturbance within the prison.  

Although there was no legal restriction on the institution of such proceedings, the refusal of 

permission to communicate with the lawyer obviously prevented Golder from being able to 

commence them.  However, the respondent government did not see that as problematic with 

respect to the European Convention because Article 6‟s express provisions were directed only to 

the conduct of proceedings.  Its argument was, therefore, that obligations under it only arose 

once any proceedings had actually got under way.  This might seem logical but the European 

Court of Human Rights (hereafter „the Court‟) was prepared to read in a guarantee of access to a 

court on the basis that this could be inferred from the text (particularly the French version) and 

the preambular commitment to the rule of law.  It was also concerned about the prospect of 

adopting an interpretation which flouted a principle generally recognised by legal systems and 

which would effectively authorise a State to shut down its courts for many forms of proceedings.  

The right of access to a court was thus firmly established as part of the obligation undertaken by 

States Parties.  In its judgment the Court identified the key elements in that obligation as being 

that there should not be any hindrance, whether as a matter of law or fact, to the ability to 

institute proceedings unless this could be justified for a legitimate aim and occurred in a manner 

that is not disproportionate.
10

  The scope of these elements has been considerably elaborated in 

subsequent cases. 

 

 It should be noted that this access to justice obligation under the European Convention 

does not extend to all legal interests; Article 6 addresses itself to the determination of civil rights 

and obligations and the conduct of criminal proceedings.  The case law with respect to the 

meaning of the former has demonstrated a tendency to greater inclusiveness but, although rights 

and obligations of a private law character are covered, those in the public law field are likely to 

be excluded unless there are financial or economic implications or there is some scope for 

drawing an analogy between the interest concerned and a right of an unquestionably private law 

character.  The formulation of the provision in the International Covenant points to a similar 

approach
11

 whereas the specification in the African Charter of a fair hearing being only 

applicable to “fundamental rights” suggests that private law rights might not even come within 

the protection of the right of access to justice under that instrument.  The American Convention 

                                                           
9
 21 February 1975. 

10
 It may be assumed that there must also be a legal basis for the restriction but only Judge Martens has 

expressly stated that this is essential; De Geouffre de la Pradelle v. France, 16 December 1992 (see section 5 below). 

There is in addition an assumption that the court system is able to operate in an independent and impartial manner; 

cf. Bahamonde v. Equatorial Guinea, 458/1991, 20 October 1993 where access to justice was frustrated by the 

government's control over the judiciary. 

11
 The characterisation of the rights and obligations in the French text as being „de caractère civile‟ follows the 

European Convention and could have an equally limiting effect. The Human Rights Committee has indicated that 

the nature of the right is more significant than the status of the parties and treated a claim with respect to an army 

disability pension as coming within Article 14‟s protection; see Y L v. Canada, 112/1981, April 8, 1986. 



appears to be the most inclusive as the fair hearing guarantee applies to “rights and obligations of 

a civil, labour, fiscal or any other nature.” 

 

 The notion of access to justice under international treaties has, however, very limited 

applicability to criminal proceedings, being effectively restricted to the express guarantees of 

access to a lawyer for the purpose of preparing a defence (which covers both direct restraints on 

contact and the obligation to pay for one in certain cases)
12

 and the right of appeal against 

conviction.
13

  This is because the ability of the victim of a crime to have the alleged perpetrator 

prosecuted or to bring criminal proceedings against him or herself has not been recognised as an 

element of access to justice; a consequence of the latter right having been seen to be derived only 

from the right to the determination of one‟s rights and obligations in the fair hearing guarantee.
14

  

Such a conclusion has been reached despite the fact that the failure to bring a prosecution may be 

regarded as denial of the right under human rights treaties to an effective remedy and may, 

therefore, result in violations of both that right and the substantive human right affected.
15

  

Nevertheless it follows from the approach being adopted that, apart from the specific provision 

for access to justice already identified, this concept has no general applicability in the field of 

criminal proceedings; thus, for example, someone whose reputation has been impugned by a 

criminal investigation or even the institution of a prosecution does not have the right to have the 

case brought to trial for the purpose of establishing his or her innocence.
16

  Access to justice 

could, however, be affected and give rise to questions of compliance with international 

                                                           
12

 International Covenant, Art.14(3)(b) & (d), American Convention, Art.8(2)(c), (d) & (e) and European 

Convention, Art.6(3)(b) & (c); the African Charter only recognises the right to defence and does not prescribe any 

obligation with respect to legal aid (Art.7(1)(c)). 

13
 This is an obligation for parties to the International Covenant (Art.14(5) and the American Convention (Art 

8(2)(h)) and the European Convention Protocol 7, Art.2; there is no explicit obligation under the African Charter. 

14
 See X v. Federal Republic of Germany, 7 D.R. 91 (1976), T v. Belgium, 34 D.R. 158 (1979), Wallen v. 

Sweden, 43 D.R. 184 (1985), Sciarretta v. Italy, 50 D.R. 191 (1986), Dujardin v. France, 72 D.R. 236 (1991), Mecili 

v. France, 81 D.R. 102 (1995), Mahaut v. France, 82 D.R. 31 (1995), Rodriguez v. Uruguay (1995) 2 I.H.R.R. 112, 

Bautista de Arellana v. Colombia (1996) 3 I.H.R.R.315, Danini v Italy, 87 D.R. 24 (1996), Rekasi v. Hungary, 87 

D.R. 164 (1996), M N v Bulgaria, 87 D.R. 163 (1996), Slimane Kaid v. France, 89 D.R. 79 (1997) and Dubowska v. 

Poland, 89 D.R. 156 (1997) as regards the refusal to prosecute someone and Helmers v. Sweden, 29 October 1991 as 

regards the right to bring a private prosecution. However, if the latter right is conferred by a country‟s law then it is 

implicit in the Court‟s judgment in Helmers that the scope of the obligation to secure access to justice discussed 

further below will be applicable since it is decisive for the civil right at issue. The availability of civil remedies 

might also be a significant factor in concluding that a right of prosecution does not affect access to justice; see X v. 

Federal Republic of Germany, 3 D.R. 57 (1975) and Sciarretta v. Italy, loc.cit.. 

15
 See Bautista de Arellana v. Columbia (1996) 3 I.H.R.R. 315, Velasquez-Rodriguez v. Honduras, (1988) 9 

H.R.L.J. 212 and Tomasi v. France, 27 August 1992. 

16
 Deweer v. Belgium, 27 February 1980; however that decision did recognise that there might be 

circumstances where a right of access could be improperly restricted if a person reached a settlement with 

prosecuting authorities whereby a lesser penalty than that possible had the case come to trial was accepted. 

Nevertheless it did not consider there to have been any unacceptable pressure in an order which had closed Deweer's 

business until such a settlement had been reached. Excessively short time limits in which to accept this sort of 

compromise might also be problematic; see the discussion of Hennings v. Germany in section 4. The circumstances 

in which a prosecution is discontinued could, however, have implications for observance of the presumption of 

innocence; see Leutscher v. The Netherlands, 26 March 1996. 



obligations where a person‟s ability to join criminal proceedings as a civil party is restricted 

since the claim for compensation involved in that means that the outcome of the prosecution 

might be decisive for the determination of civil rights and obligations.  However, the 

Commission, as a corollary of the absence of any right to institute criminal proceedings, has 

rejected the view that there must actually be a right to join proceedings as a civil party
17

 but the 

Court has found the guarantees in Art 6(1) applicable where this is possible.
18

  Nevertheless an 

arbitrary refusal to allow someone to join criminal proceedings as a civil party would 

undoubtedly be regarded as an unjustified denial of access to justice.
19

 

 

III. FORMAL RESTRICTIONS 

 

 The international recognition of a right of access to justice has obvious implications for the 

acceptability on any direct restrictions that might be imposed on the institution of proceedings by 

an individual or class of persons.  Such restrictions (which will range from the need for some 

form of prior authorisation before one can bring proceedings to the outright prohibition on doing 

so) are not necessarily precluded since the right of access to justice has never been regarded as 

an absolute one; they can undoubtedly be sustained where a compelling justification for them has 

been established.  The task of appraising bars on the institution of proceedings will invariably be 

complicated by the difficulty of always distinguishing these from the scope of the right or 

obligation recognised by the law. 

 

A. Prior Authorisation 

 

 A requirement of prior authorisation clearly stands between the would-be litigant and the 

possibility of having his or her claim determined.  It may, however, be considered acceptable 

where this either provides protection for those who might be adversely (but unjustifiably) 

affected by the institution of proceedings or even for the litigant concerned.  Thus in the case of 

Ashingdane v. United Kingdom
20

 the Court was concerned with a legislative restriction on the 

institution of proceedings in respect of the treatment of mental patients, whereby leave had first 

to be given by the court and such leave was not to be granted unless it was satisfied that the 

person proceeded against had acted in bad faith or without reasonable care.  The issue of access 

                                                           
17

 Agneessens v. Belgium, 19 D.R. 172 (1980), Mecili v. France, 81 D.R. 102 (1995) and Mahaut v. France, 

82 D.R. 31 (1995). However, it has recently found admissible a complaint about the rejection of a request to join 

proceedings as a civil party; Potier and Coquempot v. France. 

18
 Moreira de Azevedo v. Portugal, 23 October 1990 and Tomasi v. France, 27 August 1992. It also does not 

seem to require that the person joining the criminal proceedings seek compensation (Acquaviva v. France, 21 

November 1995) unless that is taken to be the specific purpose of joining them (Hamer v. France, 7 August 1996). 

19
 In Agneessens the object of being joined was not to make a claim against the counterfeiters being 

prosecuted but to recover the notes from the State which had taken possession of them after they were found by the 

applicant; he was thus pursuing the wrong remedy. See the succeeding sections for the approach to determining 

what is arbitrary. Any finding as to whether there has been a violation will also be influenced by the existence of 

other ways of making the civil claim; see Slimane Kaid v. France, 89 D.R. 79 (1997). 

20
 28 May 1985. 



was primarily addressed in respect of the scope of the immunity thereby conferred
21

 but the prior 

vetting of the claim which the law required the court to perform is equally significant; unlike 

most other would-be litigants, a mental health patient could not simply issue a writ and thereby 

put the defendant to the trouble of filing a defence.  However, as the Court recognised, those 

working in the hospitals concerned could be “unfairly harassed by litigation”
22

 if such a hurdle 

were not established.  It was clearly legitimate to provide protection against this risk and the 

restriction imposed was not disproportionate since it did not actually affect the ability of the 

patient to vindicate his or her claim but merely required that its merits be tested before exposing 

the putative defendant to the trouble and expense of responding to it. 

 

 A similar view has been taken by the European Commission of Human Rights (hereafter 

„the Commission‟) of the effect of an order made against an individual deeming him to be a 

„vexatious litigant‟ and thereby preventing him from instituting any proceedings without the 

leave of a senior judge.
23

  Such orders are made where a person is considered to have abused his 

or her right of access by the repeated bringing of unfounded claims.  The motivation for making 

them arise out of concern to prevent the time and resources of the courts (as much as any 

potential defendant) from being wasted.  However, this was perfectly admissible given that the 

making of the order did not entirely preclude the applicant‟s access to court; the requirement of a 

prior review of the merits of a proposed claim could be seen as a proportionate means of 

ensuring the proper administration of justice. 

 

 Similar consent requirements might also be imposed to prevent a would-be litigant from 

dissipating his or her assets unwisely.  This sort of concern could undoubtedly also sustain the 

existence of controls on the ability of children and persons of unsound mind to institute 

proceedings
24

 and has been used to uphold the power to accede to the request of a receiver that 

those being brought by a bankrupt be stopped where this would have an adverse effect on the 

rights of creditors.
25

 

 

 The Commission was not asked to address the appropriateness of actually imposing the 

vexatious litigant order in the cases just considered and it is probable that its imposition without 

any supporting evidence would be regarded as an unjustified interference with the unimpeded 

right to institute proceedings that should normally be enjoyed.
26

  Moreover it is evident from 
                                                           

21
 This is considered further below. 

22
 Para.58. 

23
 H v. United Kingdom, 45 D.R. 281 (1986). See also Les Travaux du Midi v. France, infra. 

24
 An alternative approach regarded as acceptable is for a guardian to be appointed who can take action to 

safeguard their rights (see Wallen v. Sweden, 43 D.R. 184 (1985) where it was stated that there would have been an 

obligation to appoint such a guardian where that was necessary for them to be protected) but the discharge of that 

person's responsibilities would have to be open to scrutiny; see below. 

25
 M v. United Kingdom, 52 D.R. 269 (1987); it was considered that the damages recoverable in a claim for 

damaging the bankrupt's car would be outweighed by legal costs to such an extent as to make the action a liability. 

See also X, Y and Z v. Switzerland, 6 D.R. 107 (1976) 

26
 See, e.g., X, Y and Z v. Switzerland, loc.cit. in respect of the appointment of a guardian for a bankrupt. 



both the Commission‟s ruling in this case and the Court's judgment in Ashingdane that it is not 

enough that the existence of a requirement that prior authorisation be given by a court is in 

principle justified with respect to a particular individual; the actual decision on any particular 

application by him or her for consent to bring proceedings must also be sustainable.  In 

Ashingdane itself there was no suggestion that the patient‟s claim fell within the scope of 

permitted actions and there could, therefore, be no reason to impugn the refusal of consent.  

However, although no submission was made in the case of the vexatious litigant that the judge‟s 

refusal of consent was in any way arbitrary or unreasonable, the acknowledgement by the 

Commission that this was not an issue is an indication that a refusal could be challenged on that 

basis.  The importance of there actually being a genuine need for the refusal of consent in the 

particular case is also evident in the significance that the Commission attached in the bankruptcy 

case to the fact that the right of action could ultimately be reassigned to the applicant by the 

administrator of his estate; the proceedings were, therefore, only being blocked while there was a 

risk of prejudice to the estate.
27

  Refusal of consent would also be acceptable where it was 

evident that the proposed action was without any prospects of success.
28

 

 

 It is also significant that in all these cases
29

 there had been a judicial assessment by 

reference to objective criteria as to whether the actions involved should have been allowed to 

proceed.  Thus there should be no surprise that the Court has not been prepared to accept the 

granting of control over the bringing of actions either to an engineers‟ professional association in 

respect of fees for services rendered by its members
30

 or to the Greek Church with regard to the 

property of monasteries enjoying independent legal status.
31

  In the former case it accepted that 

there might be some advantages for the engineers flowing from the approach being adopted
32

 but 

any decision as to the institution of any proceedings was entirely at the discretion of the 

association.
33

  There was a similar lack of governing criteria in the case concerning the 

monasteries.  Indeed, although the Church‟s responsibility for managing their property might be 

regarded as giving it an interest in ensuring that this was adequately defended in any legal 

                                                           
27

 The action by the bankrupt was solely concerned with obtaining compensation but there may sometimes be 

a need to consider whether the interest of a bankrupt in bringing the action deserves greater weight than the financial 

interests of his or her creditors (e.g., personal liberty or reputation). 

28
 See Wallen v. Sweden, (1985) 43 D.R. 184 where no objection was taken to the refusal to appoint an ad hoc 

guardian for a person of limited mental competence in circumstances where she had wanted a defamation action to 

have been instituted against someone who had allegedly given information about her mental health to the doctor 

treating her. Cf. S v. France, 60 D.R. 163 (1989) where there was an unsubstantiated allegation that a lawyer 

appointed as curator ad litem for a bankrupt had lost his capacity to continue to act for him. 

29
 The approach adopted in them would presumably also justify action taken by a court at the outset of 

proceedings to prevent litigants generally proceeding with claims that were clearly without merit. 

30
 Philis v. Greece, 27 August 1991. 

31
 The Holy Monasteries v. Greece, 9 December 1994. 

32
 Particularly in terms of low-cost legal services and assistance with other costs. 

33
 The possibility of an action for negligence for allowing the claim for fees to become time-barred could only 

secure redress where there was no decision at all as to the bringing of proceedings. 



proceedings, the former might actually want to bring claims against the latter in respect of this; 

the imposition of the restriction could, therefore, easily be used to the detriment of the 

monasteries.  In neither case was there a cogent public interest being served by the control over 

litigation but, even if it existed, the breadth of the structure conferred on the third parties had 

clearly extinguished the very essence of the right of access to justice to which the engineers and 

the monasteries were entitled.
34

 

 

 However, there can be no objection in principle to a collective claims system being 

established in respect of a group of litigants whose potential actions arise out of the same set of 

circumstances.  This could have the legitimate aim of obviating the unnecessary duplication of 

effort necessarily entailed by the multiplicity of actions to which such a situation might 

otherwise give rise.  Such a requirement was considered acceptable in Lithgow and Others v. 

United Kingdom
35

 where all the shareholders in a company that was being nationalised were to 

be represented in proceedings concerning compensation disputes by a „Stockholders‟ 

Representative‟.  The nationalisation measure required that the representative be appointed by 

the holders of securities in the company within a specified period and, apart from being obliged 

to take account of their views, he or she could be removed by them and could be the object of 

civil proceedings brought by them for failure to fulfil his or her legal obligations.
36

  These 

safeguards were sufficient to ensure that the limitation on the direct access of individual 

shareholders could not be regarded as disproportionate to the legitimate aim being pursued. It 

would undoubtedly have been different if the representative was not intended, or was not 

actually in a position, to pursue the claims from the perspective of the shareholders.
37

 

 There has been no consideration as to the acceptability of „leave‟ requirements for 

particular forms of proceedings as distinct from categories of litigants, with the exception of 

appeals.
38

  It is unlikely that these would be regarded as unacceptable in principle but it would 

have to be demonstrated that there was a specific need regarding the administration of justice and 

                                                           
34

 The Court was also not prepared in Golder v. United Kingdom, loc.cit. to allow the minister responsible for 

prisons to exercise a veto over whether a prisoner could consult a lawyer about the possibility of bringing an action 

in respect of his treatment in prison; in its view any assessment of the action‟s prospects of success should be 

determined by an independent and impartial court (para.40). It is unlikely that there would be any objection to a 

provision similar to that upheld in Ashingdane which would enable the courts to protect prison guards from 

prisoners using litigation as a means of harassment. 
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 8 July 1986. 
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 His remuneration and expenses were also to be met by the government. 

37
 The government had a default power to appoint a representative if the shareholders did not act within the 

specified period but such an appointee could still be removed by them. Cf. the view of the Court that shareholders 

could not claim to be victims of a violation of the Convention where they were still entitled to replace any 

liquidators appointed to run their company. In its view the liquidators were the only competent representatives in 

proceedings to complain about damage to the company‟s property; Agrotexim and Others v. Greece, 24 October 

1995. A similar approach would be appropriate where a person is appointed to act on behalf of someone whose 

status or condition (e.g., children and the mentally ill) is held to justify a bar on their instituting proceedings on their 

own behalf; see Wallen v. Sweden, 43 D.R. 184 (1985) where the refusal to appoint a guardian was not found 

objectionable because the envisaged action appeared to be without any prospects of success. 

38
 As to these, see „Unappealable judgments‟ below. 



that the decision in any individual case was not arbitrary.
39

  The latter view will not be taken of 

an appeal tribunal which rejects an appeal as having no chance of success where it has based 

itself on a specific legal provision but has not provided any detailed reasons.
40

  No objection has 

also been taken to the discretion to refuse to refer a preliminary question to the European Court 

of Justice.
41

 

 

B. Voluntary Surrender 

 

 An undertaking not to have resort to the courts, such as in agreement to use arbitration, is 

unlikely to be objectionable where it is truly an exercise of free choice
42

 and there are guarantees 

against abuse.  The latter requirement would undoubtedly be satisfied by the possibility of the 

courts reviewing the arbitral body‟s decisions to ensure that procedural standards and substantive 

limitations on its jurisdiction were observed.
43

  Other forms of waiver of the right to have matter 

determined by a court which are truly voluntary
44

 are also acceptable where the same safeguards 

are applicable.
45

  Arbitration can also be required by law (i.e., leaving the parties no choice in the 

matter
46

) but the arbitral body must then meet all the requirements of the fair hearing guarantee.
47

 

 

C. Rights, Defences and Immunities 

 

 There is no question that access to justice will be impeded where there is no possibility of 

a court being seized of a matter which involves the determination of one‟s rights and obligations.  

The insistence that an individual should be able to seek a judicial ruling where the latter have 

possibly been prejudiced or otherwise affected has resulted in a large body of cases successfully 

impugning the lack of judicial supervision of decisions by administrative authorities.  In some 
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 Cf. the view that a leave requirement was compatible with the right under Protocol 7, Art.2 to have criminal 

convictions reviewed; E M v. Norway, 83 D.R. 5 (1995). It was significant that the applicant could present 

submissions and was legally represented and that there was a full evaluation of all relevant factors. 

40
 Rebai and others v. France, 88 D.R. 72 (1997). 

41
 Divagsa Company v. Spain, 74 D.R. 274 (1993) and F S and N S v. France, 75 D.R. 39 (1993). These were 

not strictly complaints about access to justice but about the fairness of the proceedings. 
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 See Appl. No.1197/61, 5 Y.B. 88, at pp.94 and 96, R v. Switzerland, 51 D.R. 83 (1987), Norstrom-Janzon 

and Nordstrom-Lehtinen v. The Netherlands, 87 D.R. 112 (1996) and 24118/94 v. Sweden. 

43
 The nature of the legislative framework providing for arbitration was also seen as significant in R v. 

Switzerland, but the overriding concern seems to be that the proceedings have been in substance „fair‟; see 

Nordstrom-Janzon and Nordstrom-Lehtinen v. The Netherlands. 

44
 What constitutes a waiver is always a matter of construction; the Commission in Karlsson v. Sweden, 66 

D.R. 129 (1989) were not prepared to treat as a waiver a clause in a contract for the purchase of land from the State 

which stated that the purchaser might not be granted the permit required by law in order to acquire it. 
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 See Deweer v. Belgium and Hennings v. Germany and see the discussion of procedural restrictions below. 

46
 Including the standards applicable. 

47
 Bramelid and Malmstrom v. Sweden, 38 D.R. 18 (1983). 



instances this has been because there was no provision for such supervision at all, in others it was 

because the body provided did not satisfy all the requirements necessary for it to be regarded as 

an independent tribunal and in yet others it was because the court concerned did not have 

complete jurisdiction to address all the pertinent issues
48

 in a case.
49

  These have ranged over 

issues as diverse as: the expropriation of property
50

 and the consequential assessment of 

compensation;
51

 the imposition of restrictions on, or of requirements as to, the use of land;
52

 

suspension of the right to practice medicine pursuant to disciplinary action;
53

 the grant of a 

transportation licence;
54

 the registration of an association;
55

 an adoption decision in respect of an 

illegitimate child.
56

 

 

 In principle there is a valid distinction between the way in which a right is defined by the 

law of the State and a restriction which amounts to a denial of access to justice.  This may not, of 

course, be appreciated by the person who is unable to vindicate what he or she considers to be 

legitimate claims.  Nevertheless where the right claimed has no substantive basis whatsoever 

within its legal order (as opposed to a particular privilege or interest which exists, but is not so 

classified within that order),
57

 then the pointlessness of trying to institute proceedings will not be 

construed as impeding access to justice.
58

  However, where the effect of framing the law in this 
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 In some circumstances it may be necessary for the court to be able to determine both matters of fact and law 

but in others it will only be one or other of them. There is no obligation to grant a right to a full appeal on the merits 

of every administrative decision affecting private rights; Kaplan v. United Kingdom, 21 D.R. 5 (1980). 

49
 See Oerlemans v. The Netherlands, 27 November 1991 and Zumbtobel v. Austria, 21 September 1995. It 

should also be noted that there are many cases where the system operating in a State does not appear to satisfy these 

requirements but no violation of the right of access was found because either the applicant, despite the institutional 

defect, had actually been able to raise the issues relevant to him or her before such a body (as in Fischer v. Austria, 

26 April 1995) or he or she had not actually made use of the available procedure and the opportunity to make an 

abstract ruling on its merits was declined (as in British-American Tobacco Ltd. v. The Netherlands, 20 November 

1995). Such cases ought to be scrutinised with some care as they might not provide the endorsement for comparable 

procedures in other countries despite the initial impression created by the finding that there was no violation. 

50
 X v. United Kingdom, 28 D.R. 177 (1982) and Vasilescu v. Romania, 22 May 1998. 

51
 X v. Austria, 18 D.R. 31 (1979). 

52
 B v. United Kingdom, 45 D.R. 113 (1985); Denev v. Sweden, 66 D.R. 45 (1989). 

53
 Le Compte, Van Leuven and De Meyere v. Belgium, 23 June 1981. 

54
 Axelsson, Gasper, Hjelm and Nissen v. Sweden, 65 D.R. 99 (1989). 

55
 X v. Switzerland, 76 D.R. 44 (1994). 

56
 Keegan v. Ireland, 28 May 1994. 

57
 See, e.g., Axelsson, Gasper, Hjelm and Nissen v. Sweden, 65 D.R. 99 (1989) where a discretionary power 

over transportation licences did not prevent a „right‟ from being affected. 

58
 Rayner v. United Kingdom, 47 D.R. 5 (1986) which concerned the exclusion of any action in respect of 

trespass or nuisance caused by the flight of an aircraft at a reasonable height but where the Commission did not 

consider that it had in any event been established that the applicant would be able to invoke any substantive right in 

respect of the noise pollution; the same conclusion was reached in Baggs v. United Kingdom, 44 D.R. 13 (1985) and 



way gives rise to an arguable claim that there has been a violation of another substantive right 

guaranteed by international human rights treaties, it might then be possible to establish that there 

has been a denial of the right to an effective remedy.
59

  Apart from such a situation, it appears 

that a general exclusion of liability will not be regarded as impeding access to justice.
60

  The 

position is less clear cut where the restriction on liability is not general and only concerns the 

actions of certain and distinct groups of persons.  Thus it has not been considered that the mere 

existence of an absolute defence against claims for injuries suffered as a result of the alleged 

negligence of the State or its servants meant that the applicant was denied access to the courts
61

 

but it has also been recognised that there would be no protection against arbitrary power if no 

control were exercised over the ability of States “to remove the jurisdiction of the courts to 

determine certain classes of civil claims or to confer immunities from liability on certain groups 

in respect of their actions.”
62

  In the latter case it was considered that the special risks to which 

servicemen are exposed and the special dependence and solidarity between them could be 

relevant to the regulation of civil liability with respect to them.  There were also seen to be 

advantages in the pension scheme which was provided as a substitute for liability, particularly as 

the former provided for immediate payment.  The final factor considered significant in upholding 

the immunity was its restriction to injuries or death caused by a serviceman in the execution of 

his or her duties; it did not apply, therefore, to all civil actions.
63

  The proportionality of the 

immunity was also significant in the conclusion that no objection could be raised to the exclusion 

                                                                                                                                                                                           

is currently being revisited in 26245/95 v. Switzerland and 28485/95 v. United Kingdom. See also Anne-Marie 

Anderson v. Sweden and M S v. Sweden, 27 August 1997 where no right to prevent a clinic communicating data in 

medical records existed. This is true even where a claim that a right should be recognised by the State has been 

upheld by the international human rights treaty body but the legislation implementing that ruling has not been given 

retrospective effect; Jacobsson v. Sweden, 74 D.R. 220 (1993). See also Krickl v. Austria, 89 D.R. 5 (1997) where 

there had been a refusal to allow a property-owner to be a party to administrative proceedings in which a decision 

was to be taken on a demolition order in respect of an illegally erected building on adjacent land. This was found 

acceptable on the basis that Austria‟s law did not grant such persons any claim as regards the demolition. 

Furthermore the inability to challenge the constitutionality of a law which fails to provide a right cannot result in a 

denial of access to justice; Pauger v. Austria, 80 D.R. 24 (1995). 

59
 This was not established in respect of the objection to the noise caused by aircraft; Powell and Rayner v. 

United Kingdom, 21 February 1990. The communication in Anne-Marie Anderson v. Sweden and M S v. Sweden, 

loc.cit., was found to be a permissible restriction on the right to privacy. However, in Lambert v. France, 24 August 

1998, the Court did not address the issue of the absence of an effective remedy where an applicant was unable to 

complain about the interception of his telephone conversation on a third party‟s line; it simply found a violation of 

the substantive right under Article 8. 

60
 See also Vearncombe, Herbst, Clemens and Spielhagen v. United Kingdom, 59 D.R. 186 (1989) where an 

exclusion of the United Kingdom courts‟ jurisdiction over damage caused to the inhabitants of Berlin by British 

military forces was found unobjectionable. It was significant that there was still some possibility of seeking 
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 X v. United Kingdom, 8 D.R. 216 (1976). 
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63
 The fact that servicemen were treated differently from persons in civilian emergency services was not 

regarded as arbitrary and the alleged denial of access to justice could not, therefore, be strengthened by a claim of 

unjustified discrimination. 



of claims to the effect that but for negligence a child with congenital disabilities would not have 

been born at all while still allowing claims in respect of damage on the basis that but for the 

negligence the child would have been born normal or healthy.
64

  Although this was effectively to 

rule out the possibility of an action for „wrongful life‟, the fact that the law was premised on the 

ethical consideration that a doctor cannot be under any duty to the foetus to terminate it was 

regarded as more than sufficient to keep the restriction on liability within the State‟s margin of 

appreciation.
65

  The need for a balanced approach was further underlined by the Court in Osman 

v. United Kingdom
66

 where the specific application of an exclusionary rule protecting the police 

from negligence actions in a case where it was alleged that they had failed to provide adequate 

protection in connection with two persons who had been shot (and one of whom was killed) was 

considered disproportionate.  In the Court‟s view there had been a failure by the domestic court 

to inquire into the existence of competing public interest considerations pulling in the opposite 

direction to the application of the immunity.  It saw a need in this context to distinguish between 

degrees of negligence and of harm suffered and to consider the justice of a particular case.  This 

meant that these were matters that had to be considered on the merits and the rule could not be 

applied simply in a way that conferred an immunity on the police.
67

 

 

 The importance of respecting proportionality was further underlined by the Court in the 

Fayed v. United Kingdom
68

 which concerned an immunity conferred on those investigating the 

affairs of a company.  This was regarded as acceptable because, without it, a report could not be 

published without there being a prior judicial hearing and because procedural guarantees had 

been observed in the course of the investigation.  Immunities have also been held to be 

acceptable where they are required by international obligations,
69

 in order to protect the ability of 

members of parliament to engage in a free debate in the public interest
70

 and for a 

telecommunications company in respect of omissions from the directories produced for users of 

its service.
71

  All of these cases demonstrate that a strong public interest can be successfully 

invoked to keep a particular group of officials out of the courts but the chances of an immunity 

being acceptable will increase where the interests of those affected are protected in some other 
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 This would allow claims for the suffering of the parents and the costs of care. 
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 Reeve v. United Kingdom, 79 D.R. 146 (1994). 
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 28 October 1998. 

67
 It was also significant that alternative routes for securing compensation (civil actions against the assailant 

and others involved) would not have enabled the applicants to secure answers to the basic question of why the police 

„failed‟ to take action sooner to prevent the shooting. In the Court‟s view it did not matter that the police were not 
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actions and omissions in adversarial proceedings‟. 
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 21 September 1994. 
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way, such as by procedural guarantees or administrative compensation schemes.
72

  It is likely to 

be extremely difficult to justify a complete immunity in the absence of some such arrangement 

where the action concerned has unquestionably resulted in serious harm to an individual.
73

  It 

will also be very difficult to justify an immunity whose applicability is determined by the 

nationality of the potential litigant.
74

 

 

 The extinguishing of an existing right can undoubtedly have implications for the right to 

property as was seen in Pressos Compania Naviera SA and Others v. Belgium.
75

  This case was 

concerned with the legislative abolition of a cause of action where claims had accrued but not 

been adjudicated and the availability of the property guarantee meant that it was unnecessary to 

address the issue of access to justice.  However, the need to rely on the latter point might be 

essential where the right to property is unavailable
76

 and it would undoubtedly be very difficult 

to justify such an interference with the possibility of instituting proceedings in the absence of a 

compelling public interest and some arrangement for compensation.
77

  However, the former was 

successfully invoked to defeat a challenge to legislation which retrospectively validated 

regulations adopted during the transition from one arrangement to another for collecting tax on 

the interest on savings with the applicant companies.
78

  This legislation had rendered unwinnable 
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 However, see also Stedman v. United Kingdom, 89 D.R. 104 (1997) where the Commission accepted as 

neither arbitrary nor impairing the very essence of the right of access a restriction on the possibility of bringing 

claims for unfair dismissal to those employees who were of two years‟ standing. It took the view that this was 

necessary for „the legitimate aim of offering protection to those in established employment ... without burdening the 

employers to the extent that dismissal within a two year „probationary period‟ was likely to lead to court 
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seek compensation for unjustified dismissal resulted in a friendly settlement whereby the restriction was removed. 

See also the text at n.59. 
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 20 November 1995. 

76
 Whether because it is not an obligation in the human rights treaty concerned (this is the position with respect 
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claims brought by the companies for the restitution of money already paid to the tax authorities.  

The Court attached particular significance both to the fact that this was an issue of taxation and 

the applicants were well aware that the parliamentary intention to impose the liability concerned 

was not one which would be frustrated by technical defects.  It saw the litigation as an attempt to 

pre-empt the enactment of remedial legislation but as insufficient to outweigh compelling public 

interest considerations militating in favour of legislative intervention. 

 

 A deprivation of an entity‟s legal personality, without formally affecting its substantive 

rights, will inevitably affect its ability to secure access of justice and is unlikely to be easily 

justified.  Thus in Canea Catholic Church v. Greece
79

 the Court found objectionable the effect of 

a law which precluded the church from bringing proceedings after it had failed to carry out the 

formalities necessary for acquiring one or other form of legal personality prescribed in the civil 

code.  It was particularly significant that the church had long been recognised under case law and 

practice as having legal personality.  In these circumstances it could not be objected that the 

church had not undertaken the structural and procedural adaptation provided in the code and that 

the latter had not altered any substantive rights; it had in effect left the church without any means 

of vindicating those rights.  The effect of the code was, therefore, understandably seen as having 

impaired the very substance of the right of access to justice.
80

 

 

 Although the Golder and other cases have condemned temporary interferences with 

access to justice, this has been in the context of being able to discuss the possibility of instituting 

proceedings with a lawyer
81

 and a temporary suspension of the ability to bring proceedings 

themselves might be regarded as acceptable. Thus security considerations might, as in Klass v. 

Federal Republic of Germany,
82

 preclude an action being brought in respect of the interception 

of telephone conversations while that was in progress provided that the scope of the claim that 

might be made was not otherwise limited.
83

  It is also possible that civil proceedings which are 

linked to a prosecution could be deferred until the latter are concluded; this might depend on how 

extensive the hindrance was.
84

  Delay generally can have an adverse effect on securing access to 

justice but it is a discrete basis of complaint and the Court has found that it cannot normally lead 

to a finding of a violation on this ground as well.
85
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 The fact that the law recognises an interest does not mean that, where these are 

threatened, it should be possible to insist on being able to take part in particular proceedings 

which might be considered to be more advantageous than another form of proceedings where the 

latter are still available to afford protection.
86

 

 

D. Unappealable Judgments 

 

 Access to justice only requires a first instance determination; there has been a consistent 

rejection of the view that there is any general obligation to provide a right of appeal.
87

  This 

approach is unsurprising given the specific provision made for appeals in criminal cases.
88

  As a 

consequence there can be no objection that the possibility of appealing is subject to a leave 

requirement and the fair hearing guarantee has been held not to be applicable to the 

determination of that issue.
89

  However, although it is unlikely that there will be a departure from 

this approach in respect of most claims, it is conceivable that the importance of the issue could 

be such as to lead to the conclusion that an appeal and not just a first hearing is indispensable.
90

 

 Furthermore, where a right of appeal is established, there is an obligation to ensure that 

there are no unjustifiable restrictions on its exercise.  Apart from the problems of being able to 

afford to appeal
91

 or one was otherwise practically impossible,
92

 such a restriction might arise 

where an obligation to implement the first instance ruling effectively rendered an appeal 
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a copy of the judgment was not provided but the text was available for consultation. 



pointless.
93

  However, although some forms of injunctive relief would have that effect (such as 

where the significance of a publication would be diminished by any delay), that possibility is 

only a factor to be taken into account; there may be more pressing considerations in favour of the 

restraint remaining operative and to which the right of access to justice would, therefore, have to 

yield.  Nevertheless a requirement that a judgment be executed before an appeal can be listed for 

a hearing
94

 might seem less problematic for access to justice where this involves the payment of 

a sum of money.  Such a requirement was certainly considered by the Commission not to have 

unreasonably hindered access to the courts where an appeal confined to matters of law was an 

extraordinary procedure, the rule was only applied where the consequences did not appear to be 

manifestly extreme and it was still possible to pursue the appeal after the judgment had been 

executed.
95

  It was also significant that the damages awarded were not disproportionate
96

 and that 

the lack of adverse consequences was disproved by the fact that the applicant had ultimately paid 

them.
97

 

 

 Although restrictions on the exercise of an existing right of appeal may be successfully 

challenged by reference to access to justice, concern to maintain the latter will not necessarily 

preclude the complete abolition of such a right.  Thus in Brualla Gomez de la Torre v. Spain
98

 

the Court did not take objection to a doubling in the value of the litigation involved before an 

appeal could be taken to the supreme court even though the immediate operation of the change 

affected cases which had already been determined in the first two instances.  As in all cases 

concerning appeals, the Court emphasised that there was no inherent obligation to provide an 

appeal.  Moreover it saw as significant the fact that the appeal right affected was to a body 

performing a cassation function and that the applicant‟s claims had already been examined in 

two instances with full jurisdiction and without any suggestion of unfairness in the proceedings 

concerned.  The revocation of an existing right of appeal might be viewed as more problematic 

where issues of fact could be raised or allegations of unfairness had been made. 

 

IV. PROCEDURAL RESTRICTIONS 

 

 It has long been recognised that the obligation to secure a fair hearing does not prevent 

States from regulating the manner in which the public can have access to the courts for the 

purpose of ensuring the proper administration of justice.
99

  The latter objective can be taken to 
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cover the organisational needs of the court system and the legitimate interests of others (i.e., 

lawyers, parties and witnesses).  This could include the adoption of time limits within which 

various stages of the proceedings or the lodging of an appeal must be completed as well as the 

adoption of limitation periods within which an action must be commenced if it is to be 

entertained at all.  There is also undoubtedly scope for the adoption of rules as to the form of 

procedure to be followed
100

 and the imposition of sanctions to ensure that all of these 

requirements are observed.  In all cases, however, the concern must be that procedure is the 

handmaiden and not the master; excessive formalism which stifled actions, or aspects of them, 

would clearly be regarded as disproportionate and, therefore, an unjustified interference with 

access to justice. 

 

A. Time Limits 

 

 In assessing the acceptability of any time limit in court procedure, account would have to 

be taken of both the practicalities of complying with it and the interests which it is designed to 

serve, as well as the scope for seeking an extension where good reasons can be advanced.  Thus a 

deadline of four weeks for filing an appeal against a decision concerning partial exemption from 

the costs of an action was considered acceptable despite the applicant being outside the 

jurisdiction concerned and thus only learnt about the ruling after receiving a letter from his 

lawyer.
101

  The applicant received the letter over two weeks before the deadline expired but, 

although he submitted his appeal within a week to the embassy of the country concerned, this 

was received several days late and was rejected by the court.  The Commission attached 

particular importance to the fact that the time to mail the appeal to the court directly was not 

actually insufficient, the lack of any evidence of an assurance from the embassy that he had 

respected the time-limit by depositing it there and his failure to cable the court seeking an 

extension of the time-limit because he lived abroad.
102

  The absence of any one of these factors 

might have led to the limit being viewed as unreasonable but in the circumstances the applicant 

could be regarded as the author of his own misfortune.
103

  However, a rather harsh approach 

appeared to have been adopted with respect to observance of time limits where the notification of 

them was sent in the official language to someone living abroad who did not speak or understand 
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the language.
104

  The Commission ruled that there was no obligation to provide translations of 

court judgments or of appeal procedures.  The former is undoubtedly consistent with the 

interpretation obligations in criminal proceedings
105

 but the Court has considered it important 

that a convicted person at least be given an oral explanation of the judgment and its reasoning so 

that he was in a position to lodge an appeal against conviction and sentence.
106

  It is questionable 

whether a person receiving a notification in a language which he or she does not understand can 

be in a position to observe any deadlines (or indeed other obligations) which it imposes; access 

to justice may not require a full translation but would be facilitated by a covering note in a 

language which the recipient understands explaining that the document is potentially prejudicial 

and time-sensitive.
107

  In this particular case, however, the Commission might have taken 

account of the fact that the applicant could have expected a document in the foreign language to 

be connected with the case and could have sought advice.
108

 

 

 

B. Limitation Periods 

 

 There is no objection in principle to a time limit even being imposed on the very 

possibility of commencing an action; it is legitimate to take account of the need for legal 

certainty and finality, as well as the difficulty both of adjudicating and defending a claim based 

on events that occurred many years beforehand when evidence may no longer be available or 

have been rendered unreliable.  Thus in Stubbings v. United Kingdom
109

 no violation was found 

where a six-year limitation period from a person's eighteenth birthday operated to preclude an 

action being brought in respect of sexual abuse while the applicant was a child.  The important 

considerations in the case were that this was not a short time limit and it operated to prevent 

litigation in respect of events more than twenty years beforehand.  It might have reached a 

different conclusion if the limit was extremely short or if the general approach in other European 

countries was only to start time running when the material facts of the case were known.
110

  It 
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should also be noted that the period was longer than that required in some relevant treaties,
111

 the 

applicant had effectively benefited from an extension of the normal limitation period since time 

did not run until the age of majority was reached and establishing the material facts was an 

acknowledged difficulty in cases of this kind.  The Court recognised, however, that the position 

could change with greater awareness of the problems experienced by those who suffer child 

abuse; the particular circumstances of potential claimants must, therefore, be given considerable 

(but not decisive) weight in adopting any limitation period.  A further factor to be taken into 

account will be the availability of alternative remedies; in this case a criminal prosecution 

remained feasible and the potential defendant had in fact been convicted of indecent assault.  

Access to justice might, therefore, be regarded as having been attained so long as wrongdoing is 

established even though the specific remedy sought is denied.
112

 

 

 The potential difficulty in recognising that rights have been affected or in gathering the 

evidence required to establish this are not the only practical considerations to be taken into 

account when setting a time limit.  Another one, of increasing importance, is that a potential 

litigant may be based outside the jurisdiction and may not either enjoy the same advantages as 

someone resident there in assembling a case or even be aware as soon as a resident that an 

opportunity to bring proceedings has arisen.  This was recognised by the United Nations Human 

Rights Committee when reviewing the acceptability of a law on the restitution of property 

previously confiscated by Czechoslovak governments.
113

  In its view the strict observance of a 

time limit of six months for making a claim would be unreasonable in the circumstances of the 

case where the claimants lived outside the country and were acting through lawyers based in the 

Czech Republic.  It was particularly significant in this case that the deprivation of the property 

was a factor in leading the claimant to live abroad
114

 but there are likely to be many other 

circumstances where due concern ought to be shown for the interests of someone who has good 

justification for being based outside the jurisdiction.
115

  It is possible that a six months limit such 

as in this case might be regarded as unreasonable even in respect of residents
116

 if this was 

clearly insufficient time to prepare the documentation required for a claim but short limitation 

periods are not inherently objectionable.  They are likely to be upheld where the initiation of 

proceedings within them is feasible and there are strong interests in not having uncertainty 

prolonged; this is particularly likely to be the case where challenges to administrative decisions 
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are involved since a late challenge may adversely affect the government and others who have 

made arrangements on the assumption that these were valid.
117

 

 

 The possibility of a short limitation period being considered acceptable is also likely to be 

enhanced where it will be not be insisted upon if there is good reason for any non-compliance 

with it.  This was not, however, the position in Hennings v. Germany
118

 where the applicant was 

not in a position to respond to a penal order served on him through a notification requiring its 

collection which was placed in his letter box after the postman found nobody at his home.  The 

notification warned that time-limits began to run once the order was deposited at the post office 

but the applicant did not reply to it within the one-week period prescribed and so lost the option 

of a settlement of the matter by a summary procedure as opposed to a trial which could result in 

a criminal record.  The Court acknowledged that a one-week limit was very short but it was not 

particularly sympathetic to the applicant, who had not been staying at the house while his wife 

was away and did not have a key to the letter box, since it considered that the authorities could 

not be held responsible for his own failure to take the necessary steps to ensure receipt of his 

mail.  It regarded the rigour of the rule as being mitigated by the possibility of seeking 

reinstatement of the proceedings where there had been no fault on the part of the person 

concerned but noted that none had been requested within the further one-week period allowed for 

this.  The applicant would have been in a position to make such a request but this should 

probably not be regarded as material since one is unlikely to have been successful; different 

considerations might have been applicable if he had good reason to be away from home for the 

duration of both the short periods prescribed and it was still not possible to reactivate the 

proceedings. 

 

 A three year limit on the bringing of paternity proceedings has been held to be reasonable 

by the Commission where time ran from the child‟s birth.
119

  In this case the applicant had, over 

twenty years after he and his wife had been divorced, sought to contest the paternity of a child 

born to her twenty four years beforehand.  He had not raised the issue of paternity when the 

divorce court had ordered to pay maintenance in respect of the child.  The proceedings had only 

been brought after the applicant had learnt that he was sterile and had never been able to have 

children.  The Commission was of the view that, where there was a time limit, it had to be 

accepted that there should be no possibility of instituting proceedings even when new facts have 

arisen after it had expired and that the actual limit was not unreasonable.  It did not matter that 

the Parental Code had since been amended, without retrospective effect, so that there was no 

longer a time limit applicable in such proceedings; the issue is not whether there must be a time 

limit
120

 but whether the effect of the one adopted is to preclude an adequate opportunity for 
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obtaining justice in a case.
121

  However, although the finality of proceedings is an important 

value,
122

 an absolute approach to it could result in an unreasonable denial of access to justice; the 

discovery of new evidence here was understandably regarded as insufficient to justify overriding 

the time limit but more flexibility might be required where its expiry is directly attributable to the 

other party‟s fraud
123

 or the carelessness of the courts themselves.
124

 

 

C. Other Sanctions 

 

 It is, of course, implicit in the acceptability of a time-limit that the prejudicial effect of its 

non-observance on the action should not be regarded as objectionable.  However, the recognition 

that courts should be able to regulate the proceedings
125

 before them extends to the acceptance 

that parties may also be subjected to penalties and other coercive action to ensure that procedural 

rules are observed.  Thus it would be possible for a fine for abuse of process to be imposed on a 

litigant making a clearly unmeritorious claim so long as the amount involved is not so great as to 

constitute a real impediment restricting access to the courts.
126

  The Commission was thus 

prepared to accept fines of FRF 5,000 imposed on unsuccessful appellants under a provision 

designed to discourage vexatious litigants and avoid a build-up of cases before the courts.
127

  The 

appeal court imposing the fine in this case did not actually specify why the particular claim was 

vexatious but it could be regarded as evident from the grounds given for upholding the first 

instance decision; there was a claim for breach of contract by the appellant which had signed 

without reservation an amendment altering the original agreement and committing it in respect of 

the matter for which additional payment had been sought.  The penalty in this case had not 

actually impeded access since it was imposed after the determination of the merits of the appeal 
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but it is evident that, should the effect be to preclude consideration of a claim
128

 and its rationale 

appear arbitrary,
129

 this could be regarded as an unjustified restriction on access to justice.  The 

potential for this is perhaps most likely at the interlocutory stage of proceedings where the 

framework of a case is being established.
130

 

 

 It has been considered acceptable to refuse to consider an appeal where there is a failure 

to produce documentation which is expressly specified in the civil code
131

 or to consider a 

constitutional challenge where other remedies have not first been exhausted.
132

 

 

V. PRACTICAL AND FINANCIAL RESTRICTIONS 

 

 Access to justice can be denied without there being any formal bar on seeking it or this 

being the consequence of the way in which rules regulating the machinery of justice are applied. 

It can also be consequence of practical and financial considerations which inhibit or effectively 

obstruct a would-be litigant.  Indeed this was the very sort of situation in Golder where the right 

of access was first established as an essential element of the fair hearing guarantee.  The 

acceptability of difficulties experienced in obtaining legal advice, the concern of that case, 

remain a major issue in the elaboration of what is entailed by the right of access; attention has 

focused not just on simple obstruction of those who wish to consult a lawyer but also on the 

financial costs involved in bringing legal proceedings.  Other practical factors that have also 

been acknowledged as having the potential to impede access to justice are difficulties in 

obtaining evidence, the risk of adverse consequences as a result of bringing the proceedings and 

the inability to cope with over-complex procedures. 

 

A. Access to a Lawyer 

 

 Although it was acknowledged in the Golder case that a person‟s inability to obtain legal 

advice does not actually amount to a denial of the right to institute proceedings, it understood 
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that this is a normal preliminary to doing so and concluded that the effective obstruction of 

someone seeking such advice is, therefore, a hindrance in having recourse to the courts.  Persons 

in closed institutions such as prisons, police stations and mental hospitals are particularly at risk 

of having their wish to seek legal advice being frustrated, whether as part of the regulatory 

regime adopted therein
133

 or the simple taking advantage of the scope for abuse of power.  The 

extent to which persons in such institutions may legitimately be obstructed in seeking access to 

justice has been clarified in a series of cases, almost all of which are concerned with prisons in 

the United Kingdom.  Thus in the Golder case it was established that there could be no 

justification for requiring a prisoner to obtain permission from the minister responsible for 

prisons in order to consult a lawyer about the possibility of bringing a civil action in respect of 

his treatment in a prison; although the Court did not rule out the possibility of some control being 

exercised over the institution of proceedings by prisoners, it was not prepared to accept the 

minister, as opposed to an independent and impartial court, being entitled to appraise the 

prospects of the action‟s success.
134

 

 

 This finding was reaffirmed in respect of another prisoner in Silver v. United Kingdom
135

 

and an approach whereby permission was withheld until the prisoner first used an internal 

complaints mechanism has also been considered objectionable.
136

  The Court's reasoning in the 

latter case turned in part on the nature of the action that was being contemplated, namely, one in 

respect of personal injuries; it recognised that in such cases evidentiary considerations made 

speedy access to legal advice particularly important and this would be impeded by first having to 

use the internal procedures.  However, it also reiterated the view expressed in Golder that even a 

temporary hindrance could be unacceptable.  Nevertheless the impact of the delay on the 

objectives of the intended action is likely to be the most pertinent consideration.  The action for 

libel which the prisoner wanted to bring in the Golder case had a direct bearing on possible 

disciplinary action which could have led to a loss of remission; it could hardly be regarded as 

reasonable to expect him to wait until his release before bringing the action even though he 

would then have been entirely free to do so.
137
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 In none of the cases
138

 just considered was prison security or the investigation of crime 

invoked as a consideration in support of restricting access to a lawyer but these might well be 

considerations which could justify the regulation of such access but not its complete suppression. 

Thus in Krocher and Moller v. Switzerland the Commission did not find it objectionable that 

terrorist suspects held on remand could only see their lawyer twice a week for one hour at a time 

after prior notification and with a security screen separating them.
139

  Furthermore such visits, 

but not correspondence with the lawyer, could be suspended when security required that they be 

kept in solitary confinement.
140

  It is undoubtedly significant that prejudice to their defence was 

not established.
141

  In most cases, however, security considerations are likely to be adequately 

addressed by arrangements for meetings between a prisoner and the lawyer that enable them to 

be observed but not heard.
142

  Moreover correspondence, rather than face-to-face meetings, may 

be regarded as sufficient in many instances.
143

  It is unlikely that concern about prejudice to the 

investigation of crime could ever justify more than a brief interruption in a detained person‟s 

ability to communicate with a lawyer
144

 and access to justice should not, therefore, be prejudiced 

by it.  Interference with correspondence between lawyers and their clients which does not entail 

stopping it entirely tends to be addressed in terms of privacy
145

 rather than access to justice but 

the latter interest undoubtedly benefits from the view that it should only be read by prison 

authorities in exceptional circumstances.
146

  These would be limited to situations where there 

was reasonable cause to believe that the contents endangered prison security or the safety of 
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others or were otherwise of a criminal nature; the mere possibility of abuse could not outweigh 

“the need to respect the confidentiality attached to the lawyer-client relationship.”
147,148

 

B. Legal Costs 

 

 It was held at an early stage in the elaboration of the European Convention that it did not 

guarantee a right either to free proceedings or to the repayment of costs and fees incurred by a 

litigant.
149

  However, it eventually came to acknowledge that the high costs of proceedings could 

raise an issue regarding access to justice
150

 and both the Commission and the Court have since 

found occasions when these have meant that this right has been violated.  The principal focus of 

attention has been on the ability to pay these costs but the rulings also have implications for the 

level of charges that can be imposed and the way in which the legal process is organised. 

 

1. Legal Aid 

 

 Although some obligation to provide a lawyer where a defendant cannot afford it is 

expressly recognised in the various international guarantees of a fair hearing as regards criminal 

proceedings,
151

 the discovery of an unarticulated (but fundamental) obligation to secure access to 

justice led to the conclusion that this might be necessary for other proceedings despite the failure 

to include any comparable requirement in respect of them as well.  This approach was first 

adopted in the case of Airey v. Ireland
152

 which founded the possibility of there being such a 

specific obligation on the view taken in the Golder case that access must be effective.  The 

applicant‟s complaint arose out of the expense entailed in securing legal representation for the 

purpose of bringing the judicial separation proceedings which were at the time the only avenue 

open to one of the parties to bring their marriage effectively to an end.
153

  There was no formal 

                                                           
147

 Id. para.52. 

148
 The assumption underlying all these cases is that the applicant knows the lawyer from whom advice is to be 

sought but for many people knowing which lawyer to approach is a major obstacle to obtaining such advice. This 

may have implications for the availability of information about the expertise of individual lawyers but so far 

restrictions on professional advertising have been considered as an issue of framework of freedom of expression and 

a ban on it has been upheld in part on the basis that this would protect the public from being misled; Casado Coca v. 

Spain, 24 February 1994. However, it is far from clear that that conclusion was based on a thorough-going 

evaluation of the problems that the public actually face in seeking appropriate legal advice. Certainly there may be 

circumstances where the refusal to allow any professional advertising could have resulted in a denial of access to 

justice. 

149
 Appl. No 868/60 v. Federal Republic of Germany (unreported). 

150
 X and Y v. The Netherlands, 1 D.R. 66 (1975) which concerned proceedings to have the applicants' right to 

inhabit their house reinstated. However, the Commission did not consider that such an issue was raised by costs 

amounting to DFL 4,730.60. 

151
 American Convention on Human Rights, European Convention on Human Rights, Art.6(3)(c) and 

International Covenant on Civil and Political Rights, Art.14. 

152
 9 October 1979. For the Commission‟s earlier reluctance to take this view, see, e.g., X v. Switzerland, 3 

D.R. 155 (1975). 

153
 There was no divorce law at this time. 



requirement that a party to such proceedings be legally represented but the fact that she could act 

on her own behalf was not considered to be a sufficient answer to the claim that access to justice 

had been denied.  The Court concluded that the provision of a lawyer‟s assistance could prove 

indispensable for effective access to justice where legal representation was either compulsory or 

because of the complexity of the procedure or of the case.  The factors that rendered it necessary 

in this particular case were the complexity of both the law and procedure involved, the need to 

tender expert evidence and to find, call and examine witnesses and the impossibility of 

maintaining appropriate objectivity in a dispute in which the applicant was involved, to say 

nothing of the advantage that her husband might have if he were legally represented.
154

  In 

concluding that the applicant had not had an effective right of access, the Court went out of its 

way to make it clear that this did not mean that such access could never be secured through the 

possibility of a litigant appearing in person or that free legal aid was required in any dispute 

relating to a civil right. 

 

 This has been borne out in subsequent case before the Commission.  Thus it has 

acknowledged that there are limited resources available and accepted that there can be selection 

of the cases that are to be legally aided.  In particular it has not regarded as objectionable that 

some  account is being taken of the applicant‟s financial circumstances (with the consequence 

that a financial contribution might have to be made to the overall costs).  However, there is still 

uncertainty as to the point at which a person‟s financial resources make the provision of legal aid 

necessary.  The cases have simply proceeded on the agreed basis that the applicants did not have 

the means to pay.
155

  Although there will be some individuals who have no resources, there is 

undoubtedly a line to be drawn between requiring a person to reduce themselves to absolute 

poverty and obliging them to draw upon resources not needed for simple existence in 

determining the amount that they can reasonably be required to contribute.  A State is clearly 

allowed some margin of appreciation in determining where the line is to be drawn but the 

obligation to provide legal aid should probably arise nearer the latter rather than the former 

point.
156

 

 

 The Commission also finds acceptable the use of a criterion such as the case having 

„reasonable prospects of success‟ being applied when deciding whether to assist litigation.  It 

has, therefore, taken the view that refusals of legal aid based on this criterion would not normally 

constitute a denial of access; this possibility would only arise where it could be shown that the 

decision involved was arbitrary.
157

  Although the Commission has not dwelt on the matter at any 
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length, it is evident that this has implications for the process of determining requests for 

assistance and, in view of the implications for a person‟s rights and obligations, any decision-

making would have to be subject to the ultimate and effective supervision of an independent and 

impartial tribunal.  Where the provision of legal aid is not required, the Commission sees the 

burden as falling on the applicant to secure access by bringing the action him or herself or by 

seeking assistance from some other source. 

 

 The significance of the litigation for the applicant has not generally been a factor 

articulated as having relevance to any decision to grant legal aid, which is in marked contrast to 

the account taken of the seriousness of the offence in deciding whether, in accordance with Art. 

6(3)(c), the „interests of justice‟ require a criminal defendant to be given legal aid.
158

  However, 

in Munro v. United Kingdom
159

 the Commission sought to uphold a refusal of legal aid by 

distinguishing the action of defamation involved in that case from that of judicial separation in 

the Airey case.  It considered that the latter concerned the legal relationship between two 

individuals and could have serious consequences for children whereas the former related to the 

protection of an individual's reputation.  There was no suggestion that the latter was without 

consequences but the Commission seemed to overlook at this point the context of the case which 

was that the impugned statement had a bearing on the applicant‟s dismissal from work which 

could also have serious repercussions for any children of the applicant.
160

  There is no doubt that 

some actions are more important than others but there is clearly a need for a more sophisticated 

approach to its elaboration.
161

  Moreover the cogency of distinctions between the significance of 

actions tends to be undermined when the wisdom of choosing one cause of action over another is 

not regarded as a matter to be taken into account; thus in the Airey case the Court took the view 

that an unsuitable choice would be “of no moment” as a remedy provided by the law “should be 

available to anyone who satisfies the conditions prescribed thereby.”
162

  This seems a 

questionable approach when the rationing of resources is otherwise regarded as a legitimate 

approach. 

 

 The background to the litigation may, however, be a factor which can be taken into 

account in refusing to provide legal aid.  Thus, where a woman sought legal aid to terminate a 
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marriage which had been entered into for the express purpose of enabling her husband to obtain a 

residence permit, the conclusion that she did not require legal protection because she had 

previously been married to someone else for the same purpose was not considered unreasonable; 

the Commission regarded her as being “clearly aware of the situation when she entered into her 

subsequent marriage.”
163

  It also considered that legal protection could be refused in view of the 

fact that she could have held back the sum required to conduct divorce proceedings from the 

money that she had received from her marriage.  There is undoubtedly a danger of carrying this 

too far; here the income which was probably regarded as having been „squandered‟ was directly 

linked to the subject-matter of the dispute but it might be argued that, as there is always a risk of 

having to take legal action, a lack of prudence in expenditure necessarily disqualifies someone 

from entitlement to legal aid.  Nevertheless it is unlikely that a State would not be entitled to 

proceed on the assumption that some insurance cover has been sought; what might be expected 

would undoubtedly have to be related to whether the risk was insurable and the ability of the 

particular individual to make provision for it after allowing for other essential expenditure.
164

 

 

 The Commission has also found there to be no need for legal aid where the legal issue 

involved in a dispute is one that is readily comprehensible to a lay person, particularly where it 

was evident from the applicant‟s own submissions that he understood the nature of the 

proceedings.
165

  Although legal representation is more likely to be required in appellate courts, 

particularly where the essence of the procedure is a legal challenge to procedural defects in the 

court below, this must be assessed in relation to the particular court; such an objection could not 

be raised where an appellate court could make its own findings of fact, the procedure followed 

was neither particularly complex or formal and the particular applicant was in a position to 

present all the evidence that he wished.
166

 

 

 As has already been seen, the Commission has appeared to suggest that there is also no 

objection, given limited financial resources, to the exclusion of certain categories of proceedings 

from a legal aid scheme.  However, in the cases concerned it did actually look to see whether its 

effect had been arbitrary.  In its view this had not been established in either the Munro case 

where the issue had already been considered in unfair dismissal proceedings or in another case 

involving defamation where the applicant, although an inexperienced litigant in person, was able 

to obtain a settlement which could not be regarded as either „derisory or unreasonable.‟
167

 This 
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willingness to look at the actual effects of denying legal aid would seem to suggest that the 

blanket exclusion of a category could be regarded in a particular case as having denied access to 

justice.
168

 

 

 Legal aid is also likely to be required where representation by a lawyer is a requirement 

of the procedure before the court in which the proceedings are to be instituted.
169

 

 The case law has not addressed the issue of the adequacy of the legal aid that should 

actually be provided where there is an obligation to provide it.  This is perhaps unsurprising 

given that most of the cases are ones in which its refusal was considered acceptable.  However, it 

is undoubtedly implicit in the Airey decision that it should be sufficient to cover the costs of the 

proceedings
170

 and that it is available at an early enough stage for any selection criteria to be 

fairly applied.  The latter may be particularly significant where the provision of funding is 

subject to satisfying a test such as the action having a reasonable prospect of success; the ability 

to establish this may be dependent on certain evidence (such as medical reports in the case of a 

personal injury claim) being procured and this may itself be too costly for the potential litigant.  

It is conceivable that a refusal of legal aid would be considered arbitrary where it is based on a 

view taken of the action's potential success where such evidence could not be supplied because 

the would-be litigant could not afford to pay for it and this was not within the legal aid scheme.  

Furthermore it is undoubtedly an implicit requirement that the legal aid be sufficient to secure 

the services of a lawyer with appropriate competence to handle the particular dispute. 

 

2. Liability for the Other Party‟s Costs 

 

 The fees and costs incurred by a litigant on his or her own behalf are not the only 

disincentive to the taking or defending of an action; concern about the possible liability that 

might arise for the costs of the other party could have an equally discouraging effect.  However, 

although the potential deterrent effect of such liability has been acknowledged by the Convention 

institutions, this does not mean that a claim that access to justice has as a consequence been 

denied stands a particularly strong chance of succeeding.  There is certainly little reason to doubt 

the acceptability in principle of a system under which some or all of the costs of the winning 

party will have to be borne by the loser; this is the inevitable conclusion from the attitude 

adopted when the risk actually assumes some special significance in the proceedings such as 

where the person bringing the proceedings will not be heard without first providing the court 
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with some form of security in respect of the other party‟s costs (or even making an advance 

payment in respect of them).  The view taken is that a balance has to be reached between the 

conflicting interests of the parties and that such a requirement is, therefore, not in itself an 

arbitrary denial of the appellant‟s access to justice.  Nor will it be a sufficient objection to such a 

requirement that the party concerned is not in a position to provide the security or make the 

advance payment sought;
171

 indeed this is a factor which must be taken into account when 

assessing the financial risk to which the other party might be exposed if the case were to be 

allowed to proceed. 

 

 Much more significance is likely to be attached to the stage of the proceedings at which 

the requirement is imposed, the reliability of the estimate of the costs likely to be incurred, the 

strength of the case adduced by the party required to provide the guarantee and the time allowed 

to raise it.  Although security for costs may be required in some jurisdictions in first instance 

proceedings, the Convention institutions seem only to have had to rule in cases at the appellate 

level.
172

  However, the fact that the proceedings were at this stage was itself a factor regarded as 

tending to make the requirement more tolerable and one which would undoubtedly also be of 

some help in gauging the merits of the appellant‟s claim.  Thus in Tolstoy Miloslavsky v. United 

Kingdom
173

 the Court attached considerable importance to the fact that the first instance hearing 

had lasted over forty days and during these the appellant had enjoyed full access to the court; in 

effect it is saying that he had already had a hearing and this is not inconsistent with the view that 

access to justice does not require a right of appeal.  A different view might be appropriate if there 

was any basis for impugning the fairness of the proceedings at that stage
174

 and a very 

compelling case would probably be required to justify a security for costs order at first 

instance.
175

  The Court also emphasised both the appeal court‟s reluctance to make such an order 

where an appeal had reasonable prospects of success and the absence of any arbitrariness in its 

conclusion that this had not been demonstrated in the present case; the full reasoning provided by 

the appellate judges is undoubtedly significant in this respect. There was no suggestion that the 
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order was an unreasonable estimate of the respondent's costs but the Court did admit that the 

fourteen days allowed to raise the GBP 124,900 involved was very short.  The significance of the 

latter in the particular case was undermined by the absence of any reason for believing that the 

appellant would have been able to raise the money if he had been given more time
176

 but the 

implication must be that strict insistence on a deadline could be viewed as impeding access to 

justice where there is some possibility of raising the security ordered. 

 

 Although the case law relating to security for costs confirms the acceptability of requiring 

the loser in a legal action to pay the costs of the winner, there has been no departure from the 

view that a party cannot expect the repayment of his costs
177

 and there cannot, therefore, 

generally be an obligation for a State to adopt this as part of its civil procedure.  The prospect of 

not recovering such costs could, however, be a strong disincentive to entering a defence to an 

action (or a response to an appeal) and could thus effectively result in the party concerned being 

denied access to justice.  This consequence might be thought to be particularly unreasonable 

where the other party is legally aided and is not necessarily subject to the same caution in 

bringing proceedings as someone who has to fund the litigation out of his or her own funds.
178

  It 

is possible, therefore, to conceive of this consequence being regarded as unacceptable at least 

where the liability incurred in defending the action would otherwise reduce the party to a 

position where he or she would become eligible for legal aid if an action were then being 

commenced;
179

 the cogency of this approach might be strengthened by taking into account the 

obligation not to discriminate on grounds of property.
180

  The risk of such a violation occurring 

might also be obviated by requiring any party funding his or her action to take out insurance 

against the possibility of the costs not being paid in the event of winning the case.
181

 

 

3. Quantum 
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 Legal fees in litigation, as the security for costs order in the Tolstoy Miloslavsky case 

demonstrate, can be very high.  However, neither in that case nor any of the others considered by 

international institutions has their level been called into question.
182

  Nevertheless it is implicit in 

all the rulings that, where legal aid did not have to be provided, the charging of an excessive 

amount
183

 could lead to the cost of the proceedings being viewed as denying access to justice.  

This possibility could undoubtedly arise if there is no regulation of the amount that can be 

charged and that might require consideration of the acceptability both of the rates by reference to 

which the total fee was being determined and any computation of the time alleged to have been 

taken over the case; the absence of any limit on the amount that a lawyer can charge is unlikely 

to be justifiable.  Similar considerations would be applicable to any fees that might be charged 

by the courts in respect of the actions which they are asked to determine; the case law does not 

preclude charges being levied but their effect must not be such as to make the institution of 

proceedings unrealistic.
184

 

 

C. Other Obstacles 

 

 Regardless of whether legal advice is available, two cases involving France have 

demonstrated that the very complexity of the legal process can itself be the basis for a finding 

that a person has unjustifiably been denied access to justice.  Thus in De Geouffre de la 

Pradelle
185

 a landowner, who was also a lawyer, was considered to have been prevented from 

challenging a decree restricting development in an area which included his land because of 

uncertainty as to the decree‟s exact nature and as to how to calculate the time-limits for bringing 

a challenge to it.  This arose in particular out of there being numerous methods of publication 

applicable to such decrees, including the possibility of individual notification to those affected.  

The uncertainty as to which method was being employed was undoubtedly compounded by the 

fact that there had been a previous individual notification of the applicant and other landowners 

affected when the designation process had been instituted.  In the Court‟s view the applicant was 

entitled to expect a coherent system which achieved a fair balance between the interests 

involved; his right of access to justice was denied because he did not have “a clear, practical and 

effective opportunity to challenge an administrative act that was a direct interference with his 

right of property.”
186

  The ruling could undoubtedly have been limited by finding that the 

previous notification had effectively given rise to a legitimate expectation that this would also 

occur at the second stage of the proceedings; the fact that it was not so confined underlines the 

significance of achieving clarity in the design of legal procedure.  The prospect that the 
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confusion caused by its absence will be regarded as denying access to justice was further 

underlined in the case of Bellet.
187

  This concerned the barring of the applicant from bringing a 

civil action after he had accepted an offer of compensation under a statutory scheme for persons 

who had been infected with the HIV virus through a blood transfusion.  Such a bar was 

considered to be unjustified because it had appeared from the parliamentary proceedings which 

led to the scheme being established that the right to bring such an action would be unaffected and 

because the system was without sufficient safeguards to prevent such misunderstandings.  It may 

be that the nature of the case led the Court to overlook the fact that legal advice was not sought 

by the applicant; it is questionable whether the situation was as complex as that in De Geouffre 

where the issue was confusing for an applicant who was a lawyer.  Furthermore, by not insisting 

on legal advice having been sought, the Court could be regarded as applying a lower standard 

than it normally requires in assessing whether a law is foreseeable.
188

  However, the decision is 

clearly an indication that access to justice is to be accorded the protection comparable to that 

against the clauses in small print which claw back a guarantee ostensibly being given; the 

applicant was thus saved from having effectively waived away his right of action without being 

aware of the consequences.  The significant feature of both cases was undoubtedly an unclear 

limitation in circumstances where there was a clear counter-indication that no prejudice would be 

suffered by one's action or inaction; the creation of legitimate expectations may thus lead the 

scope of access to justice becoming wider than that to which a person is normally entitled. 

 

 However, where the procedure governing the institutions is clear it seems unlikely that 

there is any obligation on a court to inform a would-be litigant that he or she has misunderstood 

what is required, even though the mistake may result in serious prejudice to the claim.  Thus a 

refusal to deal with a claim for restitution of property and to provide the applicant with 

information was not considered objectionable when he had brought the matter before the wrong 

body.
189

 

 The need for disclosure of evidence has understandably been approached in the context 

of criminal proceedings from the perspective of the defendant‟s right to a fair hearing.  Thus in 

Edwards v. United Kingdom
190

 the Court concluded that fairness required the prosecution to 

disclose to the defence all material evidence for or against the accused and that the failure to do 

so had given rise to a defect in the trial proceedings.
191

  However, the ability to adduce evidence 

in support of a claim will be decisive in many civil actions and the existence of restrictions on 

the possibility of a would-be litigant (or indeed a defendant) being able to do so could entail a 

denial of access to justice.  This was implicitly recognised by the Court in the case of Feldbrugge 
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v. The Netherlands where the fairness of proceedings in a social insurance appeal was 

successfully impugned in part on the basis that the president of the appeal board had not allowed 

the applicant an opportunity to consult the evidence in the case-file, including two expert reports 

which were the basis of its decision
192

 and expressly in Schuler-Zgraggen v. Switzerland where 

the applicant was not allowed to inspect her medical file and other documents in an appeal 

against the reduction of invalidity benefit.
193

  These particular challenges were rightly based on a 

denial of equality of arms since the reports were available to one side and the tribunal itself but 

access to justice would be a more appropriate ground where a party is not even able to bring the 

material before the court.  This might arise because of restrictions on physically gathering the 

evidence
194

 or because of procedural rules protecting such material from disclosure, whether it be 

in the possession of another party or indeed anyone else.
195

  As the right of access is not absolute, 

there are undoubtedly going to be circumstances where countervailing interests will be regarded 

as justifying non-disclosure.  These would certainly include refusals based on concerns about 

national security and the prevention of crime but it is doubtful whether a blanket exclusion on 

such grounds would be considered acceptable;
196

 there would probably have to be consideration 

given both to the need for the particular piece of evidence to enjoy protection taking into account 

its significance for the claim or defence involved
197

 and to the possibility of admitting the 

evidence without compromising the interest meriting protection.
198
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 An individual‟s access to justice might also be affected by the possibility of suffering 

adverse consequences as a result of instituting proceedings.  Thus an employee might be afraid to 

sue his or her employer lest the latter subsequently find an excuse to dismiss him or her.
199

  This 

possibility does not yet seem to have arisen in the petitions brought before international tribunals 

but a failure to provide some protection against being penalised for having sought to vindicate 

one‟s rights would undoubtedly be regarded as failing to secure access to justice.  There might be 

similar concerns about the deterrent effect of media comment on persons who bring proceedings.  

In The Sunday Times case
200

 the Court considered that the possibility that the authority of the 

judiciary might be undermined by adverse comment on a defendant's attitude to settling a claim 

was not sufficient to outweigh the public interest in knowing facts that formed the backdrop to 

the litigation.  The principal focus was on the effect on the judiciary‟s status but the Court also 

acknowledged that publication of the proposed article might have forced the defendant to 

develop its arguments with respect to the case in public.  This could, however, be seen as 

reinforcing the point about the public interest in the litigation; a different view might have had to 

be taken where the effect of media activity might be seen as putting unfair pressure on someone 

to abandon an action or its defence.
201

  Access to justice might, therefore, require some 

regulation of media comment if it is to be secured.  This would be consistent with the guarantee 

of freedom of expression since media harassment would not fall within its important role in 

imparting information and ideas.
202

 

 

 Disregard for a court‟s ruling is also beginning to be seen in terms of a denial of access to 

justice.  Thus in Hornsby v. Greece
203

 the Court found it unacceptable that five years had elapsed 

without measures being taken to comply with a final, enforceable judicial decision that the 

refusal of a licence to establish a private school was unlawful.  In its view the implementation of 

a judicial decision was an integral part of the right of access to justice and, although it accepted 

that the authorities should have a reasonable time to choose the most suitable means to give 

effect to judgments, there had been complete inertia and indeed wilful refusal to act in this case 

which had rendered the judicial phase of the proceedings devoid of purpose.  Although the length 
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of delay in implementation that would be acceptable has still to be clarified,
204

 there can be no 

doubt that the Court has demonstrated yet again the broad reach of the obligation to secure 

access to justice. 

 

VI. ACCESS TO JUSTICE IN INTERNATIONAL PROCEEDINGS 

 

 Once a State has committed itself to an international recourse procedure for the 

protection of human rights, it also undertakes an obligation not to hinder its effective exercise by 

individuals and non-governmental organisations.
205

  The right of recourse is one that should be 

interpreted as conferring upon them rights which are „practical and effective as opposed to 

theoretical and illusory‟
206

 and the considerations which have already been addressed are in 

many respects, therefore, equally applicable to applications to the various human rights tribunals.  

There is certainly as much a risk at the international level as at the domestic one of such 

hindrance arising out of direct or indirect obstruction of the actual submission of applications to 

such bodies, as well as out of other obstacles which effectively stand in the way of applicant 

being able to prove his or her case. 

 

 Direct obstruction might arise out of the censorship or stopping of mail to or from an 

international body or the failure to transmit it in accordance with proper postal rules.
207

  It is also 

not acceptable to open mail received from or being sent to such a body.
208

  Indirect obstruction 

could be effected through intimidation which leads someone not to submit (or to seek to 

withdraw) an application
209

 or the actual imposition of some form of disciplinary sanction for 
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having done so.
210

  It is also recognised that an applicant may be prevented from establishing a 

case where access to relevant files and documents is impeded
211

 or, where a person is in prison, 

he or she is kept at work and cannot respond to the observations of the international body.
212

  

The same view might be taken of an attempt by a State to impose a deadline on the international 

body for the consideration of applications or to require prisoners under sentence of death to 

notify it (with proof of filing the application) of their resort to an international procedure if a stay 

of execution is to be granted.
213

  The mere fact that an applicant is not allowed to remain in the 

country pending the determination of an application will not lead to the conclusion that the 

ability to present a case has been frustrated.
214

  However, this is a matter that can only be 

determined conclusively by an examination of the facts of the individual case; it could be that an 

application could not properly be pursued as a direct result of putting the applicant in 

circumstances where it is clear that he or she would no longer be able to communicate with the 

international body because of the situation prevailing in the country to which he or she has been 

sent or because of the restrictions to which he or she will be personally subject while there. 

 

 As in other proceedings the lack of legal representation may be a significant impediment 

in the presentation of a case.  The Council of Europe is, however, alone amongst the bodies 

operating international human rights procedures that provides any legal aid to applicants in 

proceedings before the relevant institutions.  Under the scheme established, legal aid is not made 

available until the case is communicated to the government yet the support of a lawyer may be 

crucial in framing an application so as to ensure that it does not fall foul of the admissibility 

requirements.  There has so far been no suggestion at the international level that a State could be 

under an obligation to provide legal aid,
215

 under the same conditions already discussed in 

relation to domestic proceedings, for persons who wish to seek international recourse and are 

unable to afford a lawyer.  It could be argued that the assistance which is effectively provided by 

the Commission‟s Secretariat renders such an obligation unnecessary but that assumes that its 

members are able to identify even the essence of the violation alleged from the material 

assembled by a would-be applicant.  It could well be that the lack of advice leads individuals to 

present their cases badly or not even to be aware that the option exists.  The view that acceptance 

of the international recourse procedures does not carry with it some obligation to provide legal 

aid in appropriate cases sits rather uncomfortably with the view that those using them under are 
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under no obligation to pursue a constitutional challenge where legal aid is unavailable;
216

 the 

nature of the process is much the same and if the absence of legal aid makes one an ineffective 

remedy then the same approach ought to be adopted with respect to the latter. 

 

                                                           
216

 See, e.g., Currie v. Jamaica, 377/1989 (29 March 1994). 



 

 

The Right to Legal Assistance in Criminal Proceedings 

 

MAREK ANTONI NOWICKI
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  Fair trial in criminal proceedings is impossible without adequate guarantees of the 

defence rights.  Effective exercise of these rights is inconceivable without the defense counsel 

whose task is to defend the accused against a criminal charge.  

 

 Assistance of the lawyer, especially to a person deprived of liberty, is indispensable from 

the very first stage of an investigation.  At that stage this involves the counsel's presence at the 

first interrogation of the suspect and at investigations to produce evidence, assistance in lodging 

a complaint against the decision to detain the suspect and then, applications for release and 

possibly appeals against refusals. 

 

 The European Commission of Human Rights has stressed that the counsel may also play 

a particularly significant role as an observer monitoring the legality of proceedings, in particular 

at the stage of investigation, which is done both in the public and in the client's best interest.
217  

 

 The problem of allowing a lawyer to be present from the very start of investigation was 

discussed inter alia in the case Imbrioscia v. Switzerland.
218 

 

 Following the case-law of the Swiss Federal Court, prosecution authorities of the canton 

of Zurich can refuse to allow a lawyer to be present when a suspect is first questioned without 

giving reasons, but the law requires them to give reasons if they intend to exclude the lawyer 

from subsequent interviews. 

 

 After the withdrawal from the case of the lawyer chosen by Mr. Imbrioscia, a counsel ex 

officio was appointed who was not notified of two consecutive interrogations.  He was only 

present at the third one, and then took part in the proceedings completing the investigation. Mr. 

Imbrioscia was sentenced to seven years' imprisonment for violation of drug trafficking laws. 

 

 In the application he lodged with the Commission he complained inter alia that his 

lawyer had not been present at most of police interrogations (Art. 6 para.1 and 3(c) of the 

Convention). The Commission found that there had been no violation. 

 

 The Court confirmed the position taken by the Commission. It stressed that the right set 

out in paragraph 3(c) of Article 6 is one element, among others, of the concept of a fair trial in 

criminal proceedings contained in paragraph 1. While it confers on everyone charged with a 
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criminal offence the right to "defend himself in person or through legal assistance...", Article 6 

para. 3(c) does not specify the manner of exercising this right. It thus leaves to the contracting 

states the choice of the means of ensuring that it is secured in their judicial systems, the Court's 

task being only to ascertain whether the method they have chosen is consistent with the 

requirements of a fair trial. 

 

 In addition, the Court pointed out also that the manner in which this Article is to be 

applied during the preliminary investigation depends on the special features of the proceedings in 

question and on the circumstances of the case. 

 

 Article 6,  especially its para. 3,  may be relevant before a case is sent for trial if and so 

far as the fairness of the trial is likely to be seriously prejudiced by an initial failure to comply 

with its provisions. 

 

 Early on in the investigation in this case, the defense counsel had not been notified of 

interrogations of the suspect; after the lawyer had been replaced, however, Mr. Imbrioscia could 

have consulted his new counsel before and after each interrogation.  The lawyer attended one 

interrogation and was present at completion of the inquiry.  Yet he asked no questions 

whatsoever on that occasion, and thus had not questioned the findings of the prosecution.  Dur-

ing the actual trial, the counsel was offered all opportunities to defend the accused, both before 

the first instance and the appellate court. 

 

 The judges who found that Article 6 had been violated argued that in most modern 

European states assistance of the defense counsel at all stages of proceedings is one of the 

fundamental guarantees of the accussed's right to defense and a fair trial. 

 

 For example, Germany provides for the intervention and presence of a lawyer 

immediately, and France, following a recent reform, after nineteen hours. 
 

 The French judge of the European Court L.-E. Pettiti stated that the proceedings are 

adversarial in nature at the final stage and that the trial cannot correct earlier irregularities in this 

respect, because statements obtained in the absence of a lawyer can be decisive in reaching a 

verdict. This case provides an example of the difficulty encountered, even in the member states 

of the Council of Europe, in securing, after forty years, recognition in the legislation and in the 

attitudes of the legislators and lawyers of the guiding principles of the notion of fair trial derived 

from the European Convention on Human Rights. 

 

 Opinions expressed in the Imbroscia case found some repercussions in the case John 

Murray v. United Kingdom
219 

 

 
The applicant was arrested in the house in which the Irish Republican Army (IRA) had 

been sheltering a Mr. L., another IRA member and at the same time a police informer.  The 
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investigating officer extended the period during which Mr Murray was prevented from getting in 

touch with his solicitor to 48 hours, considering such contact as potentially detrimental to police 

operations against the terrorists.  John Murray was warned by the police that under the Criminal 

Evidence ( Northern Ireland) Order 1988 refusal to answer questions at this particular stage of 

proceedings could adversely affect his own case.  He was interrogated twelve times and the 

warning was repeated each time. Murray remained silent.  He first saw his solicitor before the 

final two interrogations; yet the solicitor could not be present during the interviews.  

 

 John Murray submitted inter alia that the denial of access to a solicitor while in police 

custody amounted to a violation of Article 6 para. 3(c).  He also complained that the practice in 

Northern Ireland in relation to access to solicitors by terrorist suspects was discriminatory, 

having regard to the fact that solicitors were not permitted to be present at any stage during the 

interviewing of suspects by the police unlike their counterparts in England and Wales. 

 

 In their amicus curiae briefs submitted to the Court, Amnesty International and Liberty 

stressed that access to a lawyer when in police custody is an integral part of well-established 

international standards concerning protection against the dangers of incommunicado detention. It 

was also a vital element in enabling access to the procedural guarantees of the courts in respect 

of illegal detention. 

 

 The Court pointed out that national laws may attach consequences to the attitude of an 

accused at the initial stages of police interrogation which are decisive for the prospects of the 

defence in any subsequent criminal proceedings.  In such circumstances, Article 6 will normally 

require that the accused be allowed to benefit from the assistance of a lawyer at the initial stages 

of police interrogation.  However, this right, which is not explicitly set out in the Convention, 

may be subject to restrictions for a good cause.  The question, in each case, is whether the 

restriction, in the light of the entirety of the proceedings, has deprived the accused of a fair trial. 
 

 
Under the legal provisions involved, at the beginning of police interrogation, an accused 

is confronted with a fundamental dilemma relating to his defense.  If he chooses to remain silent, 

adverse inferences may be drawn against him.  On the other hand, is the accused opts to break 

his silence during the course of interrogation, he runs the risk of prejudicing his defense.  Under 

such conditions the concept of fairness enshrined in Article 6 requires that the accused have the 

benefit of the assistance of a lawyer already at the initial stages of police interrogation. To deny 

access to a lawyer during the first 48 hours of police questioning, in a situation where the rights 

of the defense may well be irreparably prejudices, is - whatever the justification for such denial - 

incompatible with the rights of the accused under Article 6. 

 

 In the case I.J. v. Finland
220

  the applicant in his complaint argued in essence that he had 

been found guilty of arson and murder solely on the basis of his confession during the pre-trial 

investigation, which confession he had later withdrawn.  He referred, inter alia, to the 

interrogation technique used and recalled that his counsel had not been informed of any of the 

interrogations.  The Commission found that J., who had been informed of his rights during the 

interrogation, did not request the presence of a lawyer, nor did the lawyer inform the police of 

his wish to be present during the interrogation or at least that he be given advance notice of any 
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interrogation.  In these circumstances the Commission declared this application inadmissible as 

manifestly ill-founded. 

 

 A lawyer's important tasks in the pre-trial proceedings include endeavours towards 

making it possible for his client detained on remand to be released before trial if the 

circumstances so permit.  This requires appropriate arguments to be contained in complaints or 

applications for release.  The arguments cannot possibly be formulated without a profound 

knowledge of the files of the case.  This is even more so as the party with which the defense is at 

odds - that is, the prosecutor - is familiar with the evidence gathered in the case.  Prolonged 

refusal of access by a counsel to the files makes the possibility of appeal at this stage of 

proceedings illusory.  

 

 In the case Lamy v. Belgium,
221

 the applicant complained that neither he nor his counsel 

had had access to the investigation file when the arrest warrant was first confirmed by the first 

instance court or when he appealed to the court of appeal. 

 

 During the first thirty days of custody the applicant's counsel was unable to inspect 

anything in the file, and in particular the reports made by the investigating judge and the police.  

This applied especially to the applicant's first appearance before the first instance court, which 

had to rule on the confirmation of the arrest warrant.  The applicant's counsel did not have the 

opportunity of effectively challenging the statements or views which the prosecution based on 

these documents.
222 

 

 The Court pointed out that access to these documents was essential for the applicant at 

this crucial stage in the proceedings, when the court had to decide whether to remand him in 

custody or to release him.  Such access would, in particular, have enabled counsel for Mr. Lamy 

to address the court on the matter of the "co-defendants‟" statements and attitude.  It was 

therefore essential to inspect the documents in order to challenge the lawfulness of the arrest 

warrant effectively.  The appraisal of the need for a remand in custody and subsequent 

assessment of guilt are too closely linked for access to documents to be refused in the former 

case when the law requires it in the latter case.  Whereas the Crown Counsel was familiar with 

the whole file, the procedure did not afford Mr Lamy an opportunity of challenging appropriately 

the reason relied upon to justify a remand in custody. 
 

 Art. 5 para. 4 does not require full access to the file, but access to those documents on 

which the prosecution bases their statements and views in order to render the procedure really 

adversarial and ensure the 'equality of arms'.  

 

 The defense counsel must be permitted to contact his client as early as possible in the 

proceedings.  This poses no problems if the client is free; real problems may arise, though, when 

he has been detained on remand. 
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 In the judgment in the case S. v. Switzerland,
223

  the  Court stated that, although the 

European Convention does not explicitly guarantee the right of a person charged with a criminal 

offense to communicate with his defense counsel without hindrance, this right is however part of 

the basic requirements of a fair trial in a democratic society and follows from Article 6 para. 3(c) 

of the Convention.  If a lawyer were unable to confer with his client and receive confidential 

instructions from him, his assistance would lose much of its usefulness.
 

 

 
In cases Can v. Austria

224 
and Campbell and Fell v. United Kingdom,

225
 the applicants 

argued that the above right had been violated by the presence of the police or prison staff during 

their meetings with defense counsels.  According to the Commission, the accused should enjoy 

the right to contact his defense counsel in conditions ensuring confidentiality of such contacts, 

the counsel's professional secret guaranteed. 

 

 Yet in Campbell and Fell the Court found specific restrictions permissible in certain 

exceptional circumstances.  These concerned situations where the authorities have justified 

reasons to think that during his meetings with the accused, the defense counsel abuses his 

privileged position and attempts, together with his client, to conceal or destroy evidence or to 

seriously hinder criminal proceedings in some other way.  These are not the only restrictions 

possible.
 

 The Commission declared inadmissible an application concerning a situation where the 

accused had been confined to an isolation cell and deprived of the possibility of contacting his 

solicitor for a certain strictly specified time.  In its decision refusing the application, the 

Commission stressed that outside that special period of time, the accused was free to contact his 

solicitor to an extent sufficient for appropriate preparation of the defense
226 

 

 
The above applies to all forms of the lawyer's communication with his client, including 

contacts through correspondence, letters, and phone calls. 

 

 It was confirmed by the Court in the case Campbell v. United Kingdom
227

  in which the 

applicant complained inter alia that letters to and from his solicitor had been opened and 

examined by the prison authorities.  He added that he had been restricted in his contacts with his 

solicitor because he had known that "his correspondence would be read [...] and noted by the 

prison authorities". 

                                                           
223

      Judgment of 28 November 1991, Series A No. 220. 

224
      Report of 12 July 1984, Series A No. 96. 

225
      Judgment of 28 June 1984, Series A No. 80. 

226
     Bonzi v. Switzerland, Decision of 12 July 1978, Appl. No.7854/77, D&R 12, p.185. 

227
      Campbell v. United Kingdom, Judgment of 25 March 1992, Series A No. 233. 



 

 The British Government admitted in this case that correspondence, apart from letters 

related to proceedings before the Commission, could be subject to inspection under the Prison 

(Scotland) Rules 1952 supplemented with instructions published and made accessible to all 

prisoners.  Campbell and his solicitor had been informed that their correspondence was subject to 

provisions permitting its opening and reading. 

 

 Campbell pointed out that many of the letters to and from his solicitor concerned legal 

actions or complaints against prison officials. In his opinion the purpose of the principle of 

confidentiality between lawyer and client is to enable a person to consult his solicitor freely 

without the risk that information would be communicated to his opponent. 

 

 The Court stated that it is in the general interest that any person who wishes to consult a 

lawyer should be free to do so under conditions which favour full and uninhibited discussion.  It 

is for this reason that the lawyer-client relationship is, in principle, privileged. 

 

 Submission of this kind of correspondence to routine inspection, especially by persons or 

organs potentially directly interested in matters related to the contents of the letters, cannot be 

reconciled with the principle of the lawyer's professional confidentiality and the privilege of the 

lawyer-client relationship. 

 

 The Government pointed out that the borderline between mail concerning contemplated 

litigation and that of a general nature is especially difficult to draw, and correspondence with a 

lawyer may concern matters which have little or nothing to do with litigation. Answering to this 

argument the Court said that it saw no reason to distinguish between the different categories of 

correspondence with lawyers which, whatever their purpose, concern matters of a private and 

confidential character. In principle, such letters are privileged under Article 8.
 

 

 This means that prison authorities may open a letter from a lawyer to a prisoner when 

they have reasonable cause to believe that it contains an illicit enclosure which the normal means 

of detection have failed to disclose.  The letter should, however, only be opened and should not 

be read. Suitable guarantees preventing the reading of the letter should be provided, e.g., by 

opening the letter in the presence of the prisoner.  The reading of a prisoner's letters to and from 

a lawyer should only be permitted in exceptional circumstances when the authorities have 

reasonable cause to believe that the privilege is being abused in that the contents of the letter 

endanger prison security or the safety of others or are otherwise of a criminal nature.  What may 

be regarded as "reasonable cause" will depend on all the circumstances but it presupposes the 

existence of facts or information which would satisfy an objective observer that the privileged 

channel or communication was being abused. 

 



 The Government have argued that the professional competence and integrity of solicitors 

could not always be relied on.  They often broke their disciplinary rules and various abuses come 

to light. 

 

 The Court was not persuaded by these arguments.  The possibility of examining 

correspondence for reasonable cause provides sufficient safeguards against the possibility of 

abuse.  It must also be borne in mind that solicitors in Scotland are officers of the court and are 

subject to disciplinary sanctions for professional misconduct. In conclusion, the Court found that 

there was no pressing social need for the opening and reading of the applicant's correspondence 

with his solicitor. 

 

 All interferences with the correspondence of a detainee with his advocate give rise to 

problems under Article 8 of the Convention.  In particularly drastic cases the guarantees of the 

defense rights can be infringed, especially those following from Article 6 para. 3 (b) and (c) of 

the Convention. 

 

 The lawyer's proper performance of his duties of a defense counsel in criminal 

proceedings require the preservation of his professional confidentiality.  Apparently, the 

guarantees cannot possibly be limited to freedom of communication with the client in person or 

by mail. 

 
 

 
It seems quite justifiable to extend the conclusions from the discussed judgment to apply 

to other situations such as the use of wire tapping to record conversations in the lawyer's office.  

 

 Furthermore, one can ask whether and in what circumstances the authorities may search 

the lawyer's office, without being in breach of the Convention.  An attempt to answer this 

question may be found in the judgment of the Court in the Niemietz case.
228 

 

 
An investigation was instituted after an offensive letter was addressed to a judge.  The 

judge issued a warrant to search the law office of Mr. Niemietz, in order to find documents 

which could indicate the real identity of the person signed on the letter as " Klaus Wegner". Data 

concerning the clients and files of six cases were examined but no material documents were 

found. 

 

 Mr. Niemietz alleged that the search of his lawyer's office had given rise to a breach of 

Article 8 of the Convention. 
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 In the Court's opinion respect for private life must also comprise to a certain degree the 

right to establish and develop relationships with other human beings.  There appears to be no 

reason of principle why this understanding of the notion "private life" should be taken to exclude 

activities of a professional or business nature since it is, after all, in the course of their working 

lives that the majority of people have a significant if not the greatest opportunity to develop 

relationships with the outside world. 

 

 
In some countries, which are parties to the Convention, it is assumed that the meaning of 

the word "home" includes also premises used for activities of professional or business nature.  A 

narrow interpretation of this word would lead to unequal treatment of citizens.
 
Moreover, 

interpretation of the terms "private life" and "home" with respect to activity of professional or 

business character and facilities used for this purpose, is consistent with the subject matter and 

purpose of Art. 8 of the Convention.  

 

 The Court has examined interference of the authorities from the point of view of 

paragraph 2 establishing the conditions upon which a state may interfere with the enjoyment of 

the rights guaranteed in Article 8.  It pointed out that the search warrant was formulated in a 

general way, making it possible to look through practically all documents.  This factor was 

material in the sense that in Germany, the search in the lawyer's office is not accompanied by any 

special procedural guarantees, such as: presence of an independent observer or witness.  

However, it was even more important that there was an encroachment of the advocates' 

professional secrecy to the extent not commensurate with the circumstances.  The Court 

emphasised in connection with this that: 

 

Where a lawyer is involved, an encroachment on professional secrecy may have 

repercussions on the proper administration of justice and hence on the rights 

guaranteed by Article 6 of the Convention.
229 

 

 
In this way Article 8 of the Convention was violated.  When the search in the lawyer's 

office leads to getting acquainted with
 
files of the case or to the confiscation of given documents, 

it may create a serious problem concerning a fair trial, including the defense rights. 

 

 In the recent case Kopp v. Switzerland
230

 the applicant, a former lawyer complained about 

interception of his telephone communications in breach of Article 8 of the Convention. 

 

 The applicant is a Swiss national and former lawyer.  His wife was formerly a member of 

the Swiss Government – the Federal Council – on which she served as Head of the Federal 
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Department of Justice and Police.  Suspicions arose that she had passed secret information to the 

applicant for the benefit of one of his firm‟s clients.  As a result, she resigned from the Federal 

Council but an inquiry later revealed that these allegations were unfounded. 

 

 In the course of these investigations, the President of the Indictment Division of the 

Federal Court, on an application by the Federal Attorney-General, issued an order on 23 

November 1989 for the applicant‟s telephone lines to be tapped.  The order stated that 

conversations in which the applicant participated in his capacity as a lawyer should be 

"disregarded". 

 

 The telephone tapping was discontinued on 11 December 1989, when it appeared that the 

suspicions against the applicant and his wife were groundless.  The applicant was informed by a 

letter of 9 March 1990 that his telephone lines had been tapped, but that all recordings had since 

been destroyed. 

 

 In the Court‟s view interception of telephone calls constituted "interference by a public 

authority" within the meaning of Article 8, para. 2.  The expression "in accordance with the law", 

within the meaning of Article 8, para. 2, required firstly that the impugned measure should have 

some basis in domestic law; it also referred to the quality of the law in question, requiring that it 

should be accessible to the person concerned, who moreover had to be able to foresee its 

consequences for himself, and compatible with the rule of law. 

 

 The interference complained of had a legal basis in Swiss law. The accessibility of the 

law did not raise any problem in this case.  The same was not true of the requirement of the law‟s 

"foreseeability" as to the meaning and nature of the applicable measures. 

 

 The Court therefore had to examine the "quality" of the legal rules applicable. 

 

 It noted in the first place that the telephone lines of the applicant‟s law firm had been 

tapped pursuant to sections 66 et seq. of the Federal Criminal Procedure Act and that he had been 

monitored as a third party.  On the face of it, the text of this provision seemed clear and appeared 

to prohibit the monitoring of a lawyer‟s telephone lines when he was neither suspected nor 

accused.  It was intended to protect the professional relations between a lawyer and his clients 

through the confidentiality of telephone conversations.  However, all the telephone lines of Mr. 

Kopp‟s law firm had been monitored from 21 November to 11 December 1989. 

 

 The Court pointed out that tapping and other forms of interception of telephone 

conversations constitute a serious interference with private life and correspondence and, 

accordingly, have to be based on a "law" that was particularly precise.  It was essential to have 

clear, detailed rules on the subject, especially as the technology available for use was continually 

becoming more sophisticated. 

 

 In that connection, the Court by no means sought to minimize the value of some of the 

safeguards built into the law, such as the requirement at the relevant stage of the proceedings that 

the prosecuting authorities‟ telephone-tapping order be approved by the President of the 



Indictment Division, who was an independent judge, or the fact that the applicant had been 

officially informed that his telephone calls had been intercepted. 

 

 However, the Court discerned a contradiction between the clear text of legislation which 

protected legal professional privilege when a lawyer was being monitored as a third party and the 

practice followed. Even though the case law had established the principle, which was moreover 

generally accepted, that legal professional privilege covered only the relationship between a 

lawyer and his clients, the law did not clearly state how, under what conditions and by whom the 

distinction was to be drawn between matters arising specifically out of a lawyer-client 

relationship and a lawyer‟s other activities.  Above all, in practice, it was, to say the least, 

astonishing that this task should be assigned to an official of the Post Office‟s legal department, 

who was a member of the executive, without supervision by an independent judge, especially in 

this sensitive area of the confidential relations between a lawyer and his clients, which directly 

concerned the rights of the defense. 

 

 The Court concluded that the Swiss law, whether written or unwritten, did not indicate 

with sufficient clarity the scope and manner of exercise of the authorities‟ discretion in the 

matter.  Consequently, the applicant as a lawyer had not enjoyed the minimum degree of 

protection afforded by the rule of law in a democratic society.  Therefore, there had been a 

breach of Article 8.  

 

 In each case of interference with the lawyer's rights guaranteed in Article8 of the 

Convention, prescribed by law and pursuing a legitimate aim in a democratic society, a 

particularly strict test should be applied to protect the role of a lawyer and prevent the damage 

that such interference may  occasion.  

 

 The counsel's role also involves expressing his arguments during criminal proceedings, in 

written or oral form.  Of importance in this respect are guarantees of freedom of expression and 

possibility to speak freely without the risk of facing criminal or civil responsibility in connection 

with opinions and ideas expressed.  To be sure, there is no unlimited freedom of expression, also 

for lawyers. The point is that the restrictions should not hinder an appropriate fulfilment of the 

lawyer's duty as the defense counsel, that is, they should not pose any risk for a fair trial.  Also in 

this situation the test of "necessity in a democratic society" of possible restrictions must be 

particularly strict. 

 

 In the case W.R. v. Austria
231

 the applicant, a lawyer, was found guilty by the 

Disciplinary Council of the regional Bar of several disciplinary offenses.  He was acquitted of 

other charges, including a charge that he had called a judge's legal opinion on a particular matter 

"ridiculous".  The Appeals Board rejected the applicant's appeal, and in addition found him 

guilty of two of the offenses of which he had been acquitted, including the one relating to his 

remarks about the judge.  He was fined a total of 25,000 schillings in respect of seven offenses.  

 

 He complained of violation of Article 10.  The Commission said that there was an 

interference which was prescribed by law and had the legitimate aim of protecting the reputation 
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of others and maintaining the authority of the judiciary; moreover, the Appeals Board gave very 

detailed reasons for its decision and carefully weighed the applicant's professional interest in 

pleading his client's case against the judge's interest in being protected against personal insult.  

The reasons were relevant and sufficient and the fine was not disproportionate.  Consequently, 

the Commission declared this application as far as Article 10 was concerned inadmissible as 

manifestly ill-founded.  

 

 Quite similar problem was discussed recently in the Commission's report in the case 

Schopfer v. Switzerland
232

 which is pending before the Court.
233

  The applicant in this case was a 

lawyer defending a client who was remanded in custody.  In a reaction to unsubstantiated 

information that the officials of the District Office would not release the client as long as he did 

not find himself another lawyer, the applicant called a press conference in which he stated, inter 

alia, that for years the  District Office in question was breaching the laws of the canton and 

human rights to the highest degree.  The applicant was subsequently fined on account of 

professional misconduct.  The Commission was of the view that the applicant was not sanctioned 

for expressing his opinion as such but rather for failing to present his criticism in a proper 

procedural form.  There were effective remedies available to the applicant for raising his 

complaint which he unwisely ventilated in a press conference. The Commission noted that, in 

fact, the applicant introduced successful appeal proceedings in the case of his client.  Also, his 

way of behaving could be seen as an attempt of putting pressure on the investigating authorities.  

Therefore, the Commission regarded the interference with the applicant's rights as legitimate and 

proportionate.  

 

 An interesting question arises when the lawyer is summoned to give evidence as a 

witness, for example in the criminal proceedings where he does not act as a defense counsel or 

representative of the party, in connection with the facts he learnt working on a different case or 

while providing legal advice.  It is not easy in abstract to answer the question whether and to 

what extent the lawyer's professional secrecy protects him from testifying.  Different legal 

systems provide more or less clear solutions, depending on particular situation in question. The 

European Convention on Human Rights does support, in my view,  the lawyer's "right to 

silence", considering on the one hand Art. 6 - the lawyer's role and the important place of a fair 

trial in a democratic society, and on the other hand - Art. 10 guaranteeing the freedom of 

expression, which also has its reverse aspect - the right not speak.  
 

 Taking into account the aims mentioned in paragraph 2 of Article 10, it is difficult to 

imagine situations, maybe apart from exceptional cases, where one could argue on a reasonable 

basis that interference with the lawyer's right to remain silent about what he found out while 

performing his duties might be necessary in a democratic society. However, in order to eliminate 

any doubts in this respect, national regulations should be formulated in such a way as would rule 

out the lawyers' obligation to testify or, as a last resort, that would limit this possibility to 

exceptional situations with the preservation of adequate guarantees protecting against any abuse. 
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 The rights resulting from paragraph 3 (b) and (c) of Article 6 are an essential element of 

the general concept of a fair trial in criminal cases.  The defense rights should be considered as 

guarantees of an absolute character.  Even if an acquittal results, the accused person does not 

cease to be regarded as a victim of a violation.  

 

 The article confirms everyone‟s right to defend himself  in person or with the assistance 

of the defense counsel, though without specifying the means of exercising these rights.  It 

leavesit to the states parties to the Convention to choose the measures necessary to guarantee the 

effective protection of these rights in their own legal systems.  The task of the Commission and 

of the Court is to examine whether the solutions adopted for this purpose by the state authorities 

are compatible with requirements of a fair trial.  

 

 The Commission's standpoint at the beginning was that the accused may not decide freely 

whether he is going to defend himself in person or whether he would like to turn for assistance to 

a qualified lawyer.  This should be determined by the provisions of the criminal procedure and in 

particular case, due to circumstances, by the trial court. However, the Court did not agree with 

such an interpretation of Article 6 paragraph 3 (c), stating that: 

 

A person charged with a criminal offense' who does not wish to defend himself in 

person must be able to have recourse to legal assistance of his own choosing; if he 

does not have sufficient means to pay for such assistance, he is entitled under the 

Convention to be given it free when the interest of justice so requires.
234

 

 

 It means that if the accused wishes to have the lawyer's assistance, he should be provided 

with such a possibility.  He may defend himself on his own only when, in a particular case, the 

proper administration of justice will not be affected.  In any case, the judge cannot ask the 

accused to defend himself personally.  

 

 The answer to the question whether "the interest of the proper administration of justice" 

requires an assistance of a lawyer, depends, to a great extent, on the practice existing in a given 

country, and of course on the circumstances of a particular case. 

 

 While evaluating "the interests of justice," the Convention's organs take into account the 

importance of the case, the sentence that could result, complexity of the case, etc.  For example, 

in the case Quaranta v. Switzerland the applicant was accused of drug trafficking which carried a 

prison sentence of up to three years.  The Court found that it was enough to warrant the necessity 

of lawyer's assistance.  The case was relatively simple, but it had possibly, far reaching adverse 

consequences  for the accused, among other things due to a suspended prison sentence in another 

case. Quaranta had  committed a new offence during his probation period.  Also for this reason it 

had to be assumed that the defense counsel was needed. The personal situation of the accused 

was also important: he was a young foreigner, without education or profession, but with a long 

criminal record. He used to take drugs while living on unemployment benefits. In the Court‟s 

view, Quaranta could not defend himself on his own. 
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 In the case Engel and Others the Court accepted the situation where the accused in a 

simple disciplinary case connected with military service defended himself personally  in the first 

instance, but due to an appeal he received assistance from a lawyer since it was only at this stage 

that difficult legal issues arose. 

 

 The judge should consider the necessity of lawyer's assistance not only when he prepares 

the case for examination, but also later, at every stage of the proceedings.  There may appear new 

circumstances which make the lawyer's participation indispensable due to "the proper interest of 

the administration of justice". 

 

 The interests of justice cannot, however, be taken to require an automatic grant of legal 

aid whenever a convicted person, with no objective likelihood of success, wishes to appeal after 

having received a fair trial at first instance in accordance with Article 6.
235

  

 

 A good example illustrating the attitude of the Court towards this issue is the case 

Granger v. United Kingdom.  The authorities maintained in this case that the opinion of the 

Commission that the interest of the administration of justice required ensuring the defense of Mr. 

Granger, had no grounds. 

 

 In their view, the evaluation of the interests of justice lay in the first place with the 

domestic authorities, and in that particular instance did not require the granting of legal aid for 

the appeal which they described as being "wholly without substance" and having "no reasonable 

prospects of success".  They pointed out that Mr. Granger had had full legal aid for his trial, 

including the counsel's opinion on the prospects of an appeal, which opinion had been negative. 

 

 The Legal Aid Committee, an independent and expert body, had not been satisfied that 

there were substantial grounds for the appeal. 

 

 Answering to these arguments the Court said that it was not its task to formulate a view 

as to whether the Committee's conclusions were correct.  The question whether the interests of 

justice required the granting of legal aid must be determined in the light of the case as a whole.  

In that respect not only the situation at the time the decision on the application for legal aid was 

made, but also that at the time the appeal was heard, is material. 

 

 Mr. Granger had been convicted on indictment of perjury and sentenced to five years' 

imprisonment.  There can thus be no question as to the importance of what was at stake in the 

appeal.  Before the High Court of Justiciary, the Solicitor General addressed the judges at length. 

Mr Granger was not in a position fully to comprehend the prepared speeches he read out or the 

opposing arguments submitted to the court. Had the occasion arisen, he would not have been 

able to make an effective reply to those arguments or to questions from the bench. 

 

 In the Court's opinion, taking all those circumstances into account, granting free legal 

assistance was in the interest of the proper administration of justice, at least at this stage of the 

proceedings where it turned out that the case had to be adjourned due to emergence of some 
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complicated legal issues.  It would benefit the administration of justice and the fairness of the 

proceedings to allow the accused an effective participation in the case.  

 

 A similar problem was discussed in 1994 in two other cases against the United 

Kingdom.
236

 

 

 One year ago the Commission adopted its report in the case Twalib v. Greece.
237

  The 

applicant, a Tanzanian national, was arrested in 1990 and questioned by the police in connection 

with drugs offenses. He did not understand Greek and was assisted by interpeters.  As he was 

unrepresented, the court was obliged to appoint a lawyer, and at short notice it asked the lawyer 

of one of the co-accused also to act for the applicant.  The applicant was convicted and sentenced 

to life imprisonment.  At his appeal hearing, he was assisted by a lawyer provided by a 

humanitarian organisation.  The sentence was reduced. Twalib submitted to the prison authorities 

a standard form for a cassation appeal, naming P. as the lawyer to whom notifications should be 

sent.  He further indicated that the grounds of appeal would be given in a memorial to be 

submitted by his lawyer.  He then submitted a petition for legal aid counsel to be appointed, but 

received no reply.  His appeal was rejected by the Court of Cassation because no grounds had 

been lodged.  

 The Commission stated that a cassation appeal is important in the Greek system, and 

presenting such an appeal is a highly technical matter, such that representation by counsel is 

mandatory at the hearing.  The applicant was not represented by P., whom he had simply 

mentioned on the standard form.  As for whether the applicant had "sufficient means", this was 

never examined by the Greek authorities, so that the determination of this factual issue more than 

three years later had to be on the basis of all available indications, without any requirement of 

proof beyond a reasonable doubt.  The applicant was represented at first instance by a court-

appointed lawyer (available to an unrepresented accused irrespective of means) and on appeal by 

a lawyer provided through a humanitarian organisation, and the Commission itself granted him 

legal aid, so there were no clear indications pointing in the opposite direction.  

 

 Taking into account also the sentence which the applicant received, he was entitled to 

timely, independent and, professional advise for his cassation appeal.  However, no legal aid is 

available for such appeals. The Commission found a violation of Article 6, paragraphs 1 and 3 

(c). 

 

 In the case Altieri v. France
238

 the applicant complained that the Court of Cassation had 

dismissed his appeal on points of law before the final decision of the Legal Aid Office had been 

given.  The Commission observed that the Legal Aid Office had set up a system of a provisional 

admission of legal aid requests in criminal matters, in order not to jeopardize the exercise of the 
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rights of the defense while determining the question of the accused's financial means.  The 

Commission noted that the applicant had been granted the appointment of a lawyer of the Court 

of Cassation Bar.  It pointed out that the lawyer, without awaiting the final decision of the Legal 

Aid Office, studied the file at the registry of the Court of Cassation and, after having examined 

the proceedings, concluded that there was no substantial ground for making the appeal. 

 

 The Commission found therefore that the Legal Aid Office had rejected the request by a 

final decision after the preliminary study of the file by the appointed official defense counsel.  It 

further noted that the conclusions of the official defense counsel did not bind the Legal Aid 

Office which might appoint a new official defense counsel if it considered that a ground of 

appeal could be established. 

 

 The refusal to definitely grant the applicant  legal aid has not infringed his right to a fair 

trial, to the extent that the applicant was granted the effective assistance of a lawyer of the Court 

of Cassation Bar who examined the case-file with a view to submitting grounds of appeal. The 

circumstance that the activity of this lawyer falls into the category of a "provisional" 

appointment merely constitutes a terminological problem which does not put into question the 

effectiveness of the assistance which the applicant was granted in respect of his appeal on points 

of law.
239

 

 

 The accused has the right to choose the defense counsel.  It does not mean however that 

he has absolute freedom in this matter.
240

  Legal provisions of individual countries determine in 

detail who can act as defense counsel in criminal cases and define formal requirements and 

moral and professional qualifications he must meet.
241  

 

 In the case F.S.J. and others v. Switzerland
242

 the applicants were 23 German nationals 

who participated in a demonstration at a nuclear power plant in Switzerland.  Criminal 

proceedings were brought against them for damaging property, in which they were represented 

by a German lawyer.  Penal orders imposing a suspended sentence of 30 days' imprisonment 

were served on him in Germany, but when he lodged objections to the penal orders he was told 

that he could not represent the applicants, since only licensed lawyers were entitled to practise in 

the canton.  The court decided not to admit the lawyer to the trial.  He appealed unsuccessfully. 

The Commission declared this application inadmissible stating that the right to be defended by 

counsel of one's own choice cannot be considered to be absolute and is necessarily subject to 

certain limitations, and while national courts must have regard to the wishes of an accused, they 

may override those wishes when there are relevant and sufficient reasons, as there were in this 

case.  
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 Article 6 paragraph 3 (c) does not guarantee a right to an unlimited number of counsel.  

Limits placed by law are permissible, under the condition that defense will not find itself in this 

way in an unfavourable situation with respect to the prosecution.
243

  

 

 There are situations where particular lawyers have to be excluded from participation in 

the case, for example, due to the involvement of their own interest, or when there are justified 

reasons to suspect that they provided assistance to a criminal organisation with the participation 

of the accused, whom they are supposed to defend. In the case Goddi v. Italy
244

 the Court pointed 

out that in the majority of cases the defense counsel chosen by the defendant is better prepared 

for the defense.  Thus, the accused should not be deprived, without his consent, of the defense 

counsel whom he himself chose.  It also means that if there is such a possibility, though it may 

be rather difficult to make use of it in practice, one should try to respect the accused‟s choice  

also when appointing a lawyer ex officio.  However the lawyer may have other engagements and 

it is not always possible to postpone an investigation or to adjourn the hearing until the chosen 

defense counsel may participate in the case.  

 

 From the point of view of ensuring adequate time and facilities for the preparation of the 

defense (Art. 6, para. 3(b)) it is extremely important, in case of necessity, to change the lawyer so 

that the lawyer taking over the case has enough time to get acquainted with the facts of the case 

and to discuss it with the accused.  However, one cannot deny that sufficient guaranteed are 

afforded in a situation when the accused, due to his own mistake, had the defense counsel 

appointed only shortly  before the hearing, although he had the opportunity to do it earlier. 

 

 In the case Frerot v. France
245

 the applicant, member of the organisation 'Action Directe', 

committed for trial on charges including murder and intentional homicide complained that he 

had no legal assistance before the Assize Court.   

 

 The Commission stressed that Frerot was properly defended from the beginning of the 

proceedings.  He was able to organize and prepare his defense properly and had not expressed 

any doubts as to the effectiveness or the efficiency of his lawyer's handling of the case until he 

dismissed him near the end of the trial.  The lawyer was immediately assigned by the court to act 

for the applicant, but declined to do so, whereupon another defense lawyer was officialy assigned 

with the agreement of the applicant, who applied, unsuccessfully, for the trial to be adjourned.   

 

 The fact that, as a result, the applicant was assisted by a lawyer who did not have a 

detailed knowledge of the case did not appear to have compromised the fairness of the 

proceedings.  The dismissal of his lawyer and the court refusal to grant an adjournment occurred 

on what was the last day of the trial, after all evidence had been produced and examined in 

adversarial proceedings.  The defense had been given several opportunities beforehand to 
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challenge the evidence and, by doing so, to influence the outcome of the proceedings.  Mr Frerot 

addressed the court at the end of the trial.  The adjournment requested would have dalayed the 

trial. In conclusion, the Commission found that the applicant had an effective defense.   

 

 It is particularly important to have access to the case files as soon as possible.  In the 

report in the case Jaspers the Commission confirmed the right of the accused to have access to 

all the material gathered in the case which may be of any value for the defense.  This does not 

mean that the accused and his lawyer possess this right independently from each other.  In the 

judgment in the case Kamasinski v. Austria the Court stated that the fact of making it possible for 

the defense to inspect the files, and then discuss their contents with the accused, is fully 

sufficient from the point of view of the requirement to ensure adequate "facilities for the 

preparation of the defense".   

  

 Article 6 paragraph 3(c) does not guarantee the accused the right to choose a defense 

counsel appointed by the court or even the right to demand that the court consult with him before 

taking a decision on this matter.
246

  He cannot demand a change of a lawyer appointed ex officio 

unless there are justified reasons.
247, 248

  Nor has he the right to demand the lawyer appointed by 

the court to take a particular line of defense if he thinks the lawyer‟s line of defense is not 

justified or permissible.
249

  

 

 The right to be assisted by a lawyer ex officio does not signify that the court's duty is 

limited to having the defense counsel appointed. The legal assistance expected by the accused 

and required due to the interest of the administration of justice, and the important role of the right 

to a fair trial in a democratic society, must be real and effective, not just theoretical and 

illusory.
250

 

 

 In its judgment in the case Kamasinski the Court stressed that a state cannot be held 

responsible for every shortcoming in the work of the defense counsel appointed ex officio or 

chosen by the defendant.
251

  Due to independence of the Bar the way of conducting a defense is 

connected to the relations between the accused and his lawyer.  On the basis of Article 6 

paragraph 3(c), the authorities are obliged to intervene only in case of clear and serious negli-

gence of the lawyer, provided this situation is sufficiently known to the authorities.
252
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 In the case Artico v. Italy
253

 the Court stated that a state cannot be held responsible for 

every shortcoming on the part of a lawyer appointed for legal purposes but, in the particular 

circumstances, it was for the competent Italian authorities to take steps to ensure that the 

applicant effectively enjoyed the right they had recognized he was entitled to.  "Two courses 

were open to the authorities: either to replace the lawyer or, if appropriate, to cause him to fulfil 

his obligations.  They chose a third course - remaining passive -whereas compliance with the 

Convention called for positive action on their part."  The Court thus concluded that there had 

been a breach of the requirements of Article 6, para. 3(c). 

 

 The applicant in the case Daud v. Portugal
254

 was arrested at Lisbon airport in possession 

of drugs.  His request for an investigation to be opened was rejected because it was in Spanish.  

After the trial date had been set, the applicant asked to see his officially appointed lawyer, with 

whom he had had no contact.  However, the request was not examined, because it was "difficult 

to read" and was written in Spanish.  The lawyer later withdrew due to ill-health, and the 

applicant was told who the replacement was three days before the trial began.  The applicant was 

convicted, and appealed to the Supreme Court.  However, the appeal, prepared by his lawyer, 

was rejected as inadmissible, due to failure to comply with the formal requirements for setting 

out the grounds. 

 

 The Commission in its report stated that the authorities may not fail to ensure effective 

legal assistance if shortcomings are manifest or sufficiently brought to their attention.  In this 

case, the applicant attempted to inform the authorities that he had not been contacted by the first 

lawyer, and subsequently his appeal was rejected because it did not comply with the formalities.  

There was, therefore, a manifest failure on the part of the second lawyer, with serious 

consequences for the applicant's access to the Supreme Court.  Taking into account that he was a 

foreigner, the Commission found that the authorities had a duty to ensure effective enjoyment of 

the right to legal assistance.  

 

 Effective legal assistance may be provided only by a lawyer who is adequately prepared 

to represent the defendant at a particular stage of proceedings, in connection with which he 

applied for the defense counsel to be appointed by the court.
255

  This condition is not fulfilled 

when, for example, lawyers who do not have enough or any criminal trial experience are 

appointed as defense counsel in complicated criminal cases at the trial stage. 

 

 Article 6 paragraph 3(c) refers to "free legal assistance."  Such a term does not exclude 

the possibility of  temporary exemption of the accused from bearing the defense costs for the 

period in which he does not have sufficient funds to cover such costs.
256 
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 The appointment of a lawyer does not mean that from that moment the defendant does 

not have the right to participate in the proceedings in person.  The right to such participation was 

confirmed by the Court in the case F.C.B. v. Italy
257 

 

 An interesting question is whether the accused who consciously avoids appearing before 

the judge keeps the right to" defend
 
himself through legal assistance of his own choosing."  The 

Court emphasised that the right of every accused person to effective defense by a lawyer in 

criminal cases constitutes one of the principles of a fair trial.  The accused does not loose 

advantages resulting from this right only because of his being absent at the hearing.
258 

 

 In the Poitrimol case the applicant who stayed abroad during his trial was not allowed to 

be represented at the appeal hearing by his lawyer present in the courtroom.  The Court 

underlined that "it is of capital importance that a defendant should appear, both because of his 

right to a hearing and because of the need to verify the accuracy of his statements and compare 

them with those of the victim /.../ and of the witnesses."  In the opinion of the Court "the legisla-

ture must /.../ be able to discourage unjustified absences."  However one cannot go too far. The 

Court concluded that the restrictions used with respect to Mr. Poitrimol amounted to dispropor-

tionate sanction " having regard to the signal importance of the rights of the defense and of the 

principle of the rule of law in a democratic society."  It deprived him of his only chance of hav-

ing arguments presented at second instance in respect of charge against him.    

 

 Under Dutch law the accused is, as a rule, not under an obligation to attend his trial.  The 

Court in the case Lala and Pelladoah
259 

 again stressed capital importance of the accused's 

appearance at his trial.  

 

However, it is also of crucial importance for the fairness of the criminal justice 

system that the accused be adequately defended, both at first instance and on 

appeal, the more so if, as is the case under Dutch law, no objection may be filed 

against a default judgment given on appeal. In the Court's view the latter interest 

prevails. Consequently, the fact that the defendant, in spite of having been 

properly summoned, does not appear, cannot - even in the absence of an excuse - 

justify depriving him of his right under Article 6 paragraph 3 of the Convention to 

be defended by counsel. 
 

 

 The growth in organised crime demands the introduction of appropriate measures.  Some 

of them entail the risk of restricting the rights of accused, in the first place, and the rights of 

defense which, in turn, has an immediate effect on the role of the counsel.  It is not possible to 

discuss all aspects of this important issue in this article. I would like to limit my remarks to a 
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problem of " anonymous witnesses," i.e. use of evidence in criminal proceedings such as 

statements of persons whose identity is not known to the defense and who, in most cases, do not 

make these depositions directly before the trial court, for fear of revenge or other equally serious 

reasons.  The counsel, even if he can ask such witnesses questions orally or in writing during the 

interview at the investigation stage, finds himself in a very inopportune situation. 

 

 The Court in the judgment in the case Kostovski v. the Netherlands
 260 

emphasised that: 

 

If the defense is unaware of the identity of the person it seeks to question, it may 

be deprived of the very particulars enabling it to demonstrate that he or she is 

prejudiced, hostile or unreliable. Testimony or other declarations inculpating an 

accused may well be designedly untruthful or simply erroneous and the defense 

will scarcely be able to bring this to light if it lacks the information permitting it 

to test the author's reliability or cast doubt on his credibility. The dangers inherent 

in such a situation are obvious. 
 

 Here the question arises of  where are the limits of a compromise, and departure from the 

basic guarantees which cannot be transgressed because of the principles of a fair trial.     

 

 The defense counsel has to be completely independent from the other parties, especially 

the prosecutor and the court.  For this reason organizational structure of the legal profession must 

provide lawyers with adequate guarantees of the independence from the state institutions. There 

has not been so far in Strasbourg a case concerning directly this issue, but as new countries 

without a strong tradition of an independent Bar are admitted to membership in the Council of 

Europe, the problem may not be only theoretical one.  In any case, the Bar may exercise its 

important public function only when it is organized as a liberal legal profession which at the 

same time displays the characteristics of  a public service in the “rule of laws” state.  
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I. General Background Information 
 
 The Republic of Bulgaria has a population of 8,340,775.  Approximately 25% live in 
rural areas. 
 

 
II. THE JUDICIAL BRANCH 
 
 The organization and the structure of the judicial system are regulated by the Constitution 

(Chapter Six) and the Judicial System Act.  The Judicial Branch, as referred to by the 

Constitution, is the third branch of government and is independent of the other branches.  It 

consists of the courts, the prosecutors and investigators, all of whom are considered to be judicial 

officers and have the same guaranties of independence from the executive branch. The judicial 

branch is charged with safeguarding the rights and legitimate interests of all citizens, legal 

entities and the State.  In carrying out their functions, all judges, prosecutors and investigators 

are subservient only to the law. The judicial branch has a separate budget. 

 

 The highest managing authority within the judicial branch is the Supreme Judicial 

Council (Council). The principal function of the Council is to elect, promote, demote, reassign 

and dismiss justices, prosecutors and investigators.  The Council also submits the draft budget of 

the judicial branch to the Cabinet.  

 

 The independence of this body is demonstrated by the manner of its selection and 

operation.  The 25 members of the Council must be practicing lawyers of high professional and 

moral integrity who have practiced at least 15 years.  Eleven of the members are elected by the 

National Assembly and 11 are elected by the bodies of the judicial branch. They serve five-year 

terms and cannot serve two consecutive terms.  In addition, the law requires that the Chairman of 

the Supreme Court of Cassation, the Chairman of the Supreme Administrative Court and the 

Chief Public Prosecutor be members of the Council ex officio (Article 129, para. 2 of the 

Constitution). 

 

A. Status of the Judicial Officers 
 

 Only those Bulgarian citizens with a law degree and specific, high-level work experience 

are eligible to be judges, prosecutors or investigators.  Judicial officers are elected, promoted, 

demoted, reassigned and dismissed by the Supreme Judicial Council. After three years in office, 

they can be dismissed only upon retirement, resignation, enforcement of a prison sentence for a 
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deliberate crime or lasting disability to perform their functions for more than a year. They have 

the same immunity as Members of the National Assembly. Judicial officers are not permitted to 

join political parties or commercial associations; they cannot be elected as MPs, nor be appointed 

as Ministers or mayors. 

 

B. Judicial Bodies 

 

 The judiciary is organized both regionally and hierarchically.  There are 28 judicial 

regions, subdivided into judicial districts, and the courts, prosecutor‟s offices and the 

investigative bodies are organized in these regions and districts. 

 

1.  The Courts 

 

 There are the following courts: 

 

 a.   District Courts: The District Court is the basic court of first instance. Civil cases are 

tried by a single judge, and a panel of one judge and two lay assessors try criminal cases. 

 

 b.  Regional Courts: Regional Courts hear cases in panels composed of one judge and two 

lay assessors when acting as trial courts, and in a panel of three judges when hearing cases on 

appeal.  They hear cases, as determined by law, of first instance; they also hear cases on appeal 

from District Courts within the Regional Court's own district.  There are 28 geographically-

defined districts. Regional Courts hear civil, criminal and administrative cases. 

 

 c.  Military Courts: Military Courts are specified by law and are on equal footing with the 

District Courts. They are also divided into geographic districts. Like District Courts they sit in 

panels composed of one judge and two lay assessors and have associated with them military 

prosecutors and military investigators. Their jurisdiction extends to prosecution of military and 

police personnel. 

 

  d.  Supreme Court of Cassation: This court exercises supreme judicial supervision of 

correct and uniform application of the laws by all courts in civil and criminal cases.  It either 

affirms or reverses lower court decisions, but does not itself decide the merits of the case, other 

than by remanding the case for further action.  The court sits in three- or five-judge panels. At 

plenary sessions of the Criminal or Civil Chambers it will issue interpretative decisions in the 

abstract, that would be considered a formal source of law.  Because of the delays in the reforms, 

which will bring the criminal procedure in conformity with the requirements of the Constitution, 

the Supreme Court of Cassation has also so far acted as an appellate court and even as a court of 

original jurisdiction. This will change, with the amendments to the Code of Criminal Procedure 

(CCP), which will provide for the establishment of special Courts of Appeal.
261

 

 

 e.  Supreme Administrative Court: This court rules on whether acts of the Council of 

Ministers and the individual Ministers conform with the law.  The court sits in three-judge panels 
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on review of cases on appeal and in five-judge panels in ruling on acts of the Council of 

Ministers and the Ministers. 

 

2.  Prosecutor‟s Office 

 

 The Prosecutor's Office, headed by the Chief Prosecutor, is a hierarchical body, with the 

Chief Prosecutor on the top.  Appeal against an act of a prosecutor is possible to the next level 

prosecutor.  There are prosecutors associated with every court in the country.  Thus, there are 

District Prosecutor‟s Offices, Regional Prosecutor‟s Offices and the Chief Prosecutor‟s Office 

with the Supreme Courts.  There are separate Military Prosecutor‟s Offices with the Military 

Regional Courts and with the Supreme Court. 

 

 The task of the prosecutors is to see to it that legality is observed.  To that end, they are to 

bring charges against criminal suspects and support the accusation in trial, oversee enforcement 

of penalties and other measures of compulsion, seer rescission of all illegitimate acts, and take 

part in civil and administrative proceedings when the law so requires. 

 

3.  Investigative Offices  

 

 Investigative offices operate within the judicial branch. There are District Investigative 

Offices, Regional Investigative Offices and a National Investigative Office. The investigator‟s 

responsibility is to conduct investigations in criminal cases under the supervision of a prosecutor. 

 

 

III. THE LEGAL BAR 

 

 The Bar is to be free, independent and autonomous.  Its organization and manner of 

activity are established by the Act on the Bar.
262

  According to this legislation, the Bar is to assist 

citizens and legal entities in the defense of their rights and legitimate interests. 

 

A. Attorneys at Law 

 

 According to the Act on the Bar, only lawyers registered with a bar association may 

practice law as free practitioners.  To register with a bar association, a candidate must be a 

Bulgarian citizen, a Law school graduate, and must pass a judicial internship exam. Registered 

members of the Bar have full rights of an attorney at law
263

 and can do any legal work, including 

representing clients in court.  The only limitation is for attorneys with less than five years‟ 

practice as lawyers.  They are not allowed to appear in the Supreme Court of Cassation and the 

Supreme Administrative Court.  Currently, there are 5,988 attorneys at law practicing in the 
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country,
264

 most of whom are concentrated in the urban areas.  Half of them work in the capital, 

Sofia. 

 

B. Bar Associations 

 

 In its organizational structure the bar follows the judicial regions, with one local bar 

association in every region.  Thus, there are 28 local bar associations which are organized in a 

National Bar Association.  The General Assembly of every bar association, consisting of all 

lawyers registered with the Bar Association, votes for a Bar Council, Control Council and a 

Disciplinary Court. 

 

 The Bar Council is the executive authority, managing the property of the Association, 

submitting draft budgets to the General Assembly and acting on it.  The Bar Council designates 

particular attorneys to represent clients entitled to free legal representation in accordance with 

criminal procedure rules. 

 

 The Disciplinary Court of the Bar Association hears complaints of breaches of ethical 

standards by lawyers.  The Court may reproach a lawyer, levy a fine on him or her, deprive 

him/her of the right to run for a position on a managing body, and suspend him/her from the 

practice of law for up to one year or for life.  Although the Disciplinary Court is not a court of 

justice, it follows an adversarial procedure with oral hearings.  A decision of the Disciplinary 

Court is subject to appeal to the Disciplinary Court of the National Bar. 

 

 All registered attorneys vote in a two-tier system for the National Bar Council, the 

National Control Council, and the National Disciplinary Council.  The Supreme Bar Council is 

the highest authority within the Legal Bar and may pass regulations that set forth ethical 

standards and minimum attorney fees.  It may also initiate legislation. 

 

 

IV. THE POLICE 

 

 The organization of the National Police and the mandates of the police officers are 

regulated by the National Police Act and the Ministry of the Interior Act.
265

 

 

 The National Police is a service within the Ministry of the Interior charged with the 

protection of public order, prevention, disclosure and investigation of crimes.  The functions of 

the police are enumerated in Section 3 of the Act, and any additional functions can be established 

only by law.  The system of the National Police is centralized, hierarchical, with each officer 

reporting to his/her superior.  The highest officer, the Director of National Police, reports to the 
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Minister of the Interior.  From an organizational perspective, there is a Directorate of National 

Police at the national level and police services at the Regional Directorates of the Interior and 

District Police Services. 

 

 

V. DIVISION OF POWERS IN CRIMINAL LAW ENFORCEMENT 

 

 There are three main agencies involved in criminal law enforcement.  These are the 

police, the investigative offices and the prosecutors offices.  The police have no formal 

investigative powers and can take only limited steps on their own initiative.  Investigation is 

carried out by the investigator, under the supervision and control of the prosecutor.  The police 

are considered to be a law enforcement agency in the strict meaning of the term, only assisting 

the investigation.  The police have only limited authority to detain people and carry out searches 

and seizures without authorization by a prosecutor. 

 

 The central role in the investigation is played by the investigator, who in practical terms 

does the major part of the investigation.  Still, the investigator is subordinated to the prosecutor, 

who directs the investigator and may overturn any of his decisions.  Some of the decisions within 

the investigation, like bringing charges in court, are decided exclusively by the prosecutor. 

 

 

VI. POLICE DETENTION AND THE RIGHT TO COUNSEL 

 

 Arrest and detention powers of the police are set forth in the National Police Act (NPA).  

Under the NPA, the police may arrest and keep a person in detention on the their own judgment 

for up to 24 hours.  There is an exhaustive list of grounds on which a person may be arrested and 

kept in detention by the police.
266

The detained shall have the right to consult legal counsel from 

the moment of detention." 

 

 Section 33, para. 1, of the NPA provides for the right of the detained to appeal the 

lawfulness of his/her detention to a court.
267

 Where the detained is placed in police custody, a 

detention order in writing should be issued immediately."  The court should hear the complaint 
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 “Section 33.  A police officer may detain a person who: 

1. has committed an offense; 

2. after a warning by the police deliberately hinder the police from performing their duties; 

3. displays signs of serious mental disorder and with his actions violates the public order or threatens his own life; 

4. is a juvenile offender who left his home, guardians, trustees or the public home where he was placed; 

5. could not be identified in accordance with Section 32; 

6. has fled prison, where serving a sentence, or where he was held in police custody upon criminal charges; 

7. in other cases prescribed by law. 

In the cases described in paragraph 1, the persons may be placed in specifically designated places and special 

security measures may be taken where their behavior or the purpose of detention so require. 

The detained person has the right to appeal to a court and contest the lawfulness of his detention. The court shall 

make a decision upon such an appeal immediately. 
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“Section 35 

 



and decide on it immediately.  There is no detailed procedure, and it is unclear whether there 

must be a hearing. 

 

 Both the Constitution, Article 30 para. 4, and the NPA, Section 33, provide for the right 

of the detained to a lawyer as of the moment of arrest.  There are no procedural requirements in 

the NPA itself or in any police regulation, nor is there any case law, to give precise meaning and 

detail to this generally stated right.  There is a generally accepted, implicit understanding that 

such right certainly creates no duty on the part of  the police to provide legal counsel, but only 

prevents them from obstructing the detainee‟s meeting with counsel. 

 

 In practical terms, there is absolutely no control over police detention.  This is to be 

explained in the first place by its duration – only 24 hours.  Although the NPA provides for 

judicial review, lack of specific procedure and the limited length of detention makes this 

provision dead law.  According to an inquiry among attorneys, investigators, and judges, there 

has never been an appeal against police detention heard by a court. Theoretically, there is a 

second option available:  file a law suit for damages resulting from unlawful detention.  

However, no such a case has been registered. 

 

 The practical aspects of the right to counsel also give rise to certain problems.  Police 

officers do not comply with the rule and do not provide detainees the opportunity to contact their 

lawyers.  Quite often detainees are not informed of their right to see a lawyer, and sometimes 

they are not allowed to exercise such a right even when they insist on contacting their lawyer.
268

  

Fighting such refusals is particularly difficult, since denial of access to lawyers is not a cause of 

action in itself.  And as police detention is not part of the investigation, such denials cannot be 

raised as substantial violations of procedural requirements. 

 

 

VII. CRIMINAL LAW DETENTION AND THE RIGHT TO COUNSEL  

 

A. Criminal Law Detention 

 

 There are more detailed regulations on detention and right to counsel, and thus better 

safeguards within the formal investigation procedure.  This is in big part due to the rules of 

evidence.  Any evidence collected in violation of the rules must be excluded later at trial, thus 

forcing actors to strictly follow the rules.  

 

 Bulgarian criminal procedure is divided into two basic parts.  The first part is the 

investigation, where the prosecutor, the investigator, and to some extent the police, are involved, 

with only very limited interference of judges.  The second part encompasses the trial and 

subsequent judicial appeals, where judges play a central role.  Both parts are governed by the 

Code of Criminal Procedure (CCP), which was enacted in 1974 and  last amended in August 

1997.  During the investigation phase, the prosecutor decides as to detention; on remand, subject 

to judicial review and within the court proceedings, the court decides. 
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 A person may be legally detained where there is a charge against him and an 

investigation is going on or when the person is put to trial.  This is detention within the criminal 

proceedings and there are specific provisions as to its lawfulness and the right to legal 

representation. 

 

 For an arrest to be lawfully executed, an investigation procedure must have been started.  

There are specific requirements to institute criminal investigation.
269

“Evidence should be 

considered sufficient for the institution of criminal proceedings where a reasonable assumption 

could be made that a crime was committed.”  According to Section 186 of the CCP, a prosecutor 

should start a criminal investigation when there is a "legal cause" and sufficient evidence that a 

crime was committed.  A legal cause, according to the CCP, would be any notice to the 

investigative authorities (investigator or prosecutor) that a crime was committed.  Such 

notification may not be anonymous. Newspaper articles, broadcasts and other information 

published by the media must also meet the “legal cause” standard.  In addition to a legal cause, 

the institution of a criminal investigation requires sufficient evidence that a crime was 

committed. 

 

 Where there is legal cause and sufficient evidence to believe that a crime was committed, 

the prosecutor should start an investigation.  As an exception, when there is a need for urgent 

action the investigator may start an investigation himself.  But the investigator should inform 

immediately the prosecutor who can either confirm or reject this decision. 

 

 To detain a person, sufficient evidence should be available, after an investigation has 

been instituted, that the particular person is guilty of committing a crime.  If such evidence is 

available, the investigator should first charge the person with the criminal offense.  Only after the 

person is officially charged should he be detained on remand or released on bail or parole.  Only 

the investigator should submit an opinion as to whether the accused should be detained on 

remand or released on bail or parole.  It is up to the prosecutor to make the decision. 

 

 As a practical matter, charging a suspect and detaining him on remand is done almost 

exclusively by the investigator.  In the majority of cases the investigator issues the charge and 

presents it to the accused.  And it will be the investigator who orders detention on remand after 

hearing her/him in person. Only on very rare occasions does the prosecutor present the charge 

and order the detention of the accused.
270
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 Section 187 

“The following are the legal causes for the institution of a preliminary investigation: 

   1.  a notice that a crime was committed to the investigation authorities; 

   2. ...  

   3. ... 
 

   4.  detection by the investigation authorities in the course of their work of evidence of a crime.” 

  

 Section 190  
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 These regulations create a real problem as to the conformity of national law with Article 5, para. 3 of the 

European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR). The investigator is 

not the “master” of the investigation proceedings, since all his/her decisions could be reviewed and repealed by the 



 

B. Detention Without a Charge 

 

 However, there is an exception to the rule that a person can be detained only after being 

charged.  This exception is applicable in the case of “suspected persons.”  According to Section 

202 of the CCP, the investigator can order the arrest a person for 24 hours without any 

endorsement by the prosecutor and without a charge in a number of cases. This is when the 

person is suspected of having committed a crime punishable by imprisonment. The person may 

be detained where (1) he was apprehended while committing a crime; (2) he was identified by a 

witness as someone who committed a crime; (3) there are signs of the crime on that person's 

body, clothes or at his dwelling; or (4) where the person tried to flee or his identity could not be 

established, and there are enough grounds to believe that he has committed an offense. 

 

 In such cases the investigator should inform the prosecutor about the detention no later 

than 24 hours after the arrest.  The prosecutor should immediately endorse the detention, or the 

person should be released within the 24 hours.  Where the person was apprehended while 

committing a crime or there is clear evidence of the crime on his/her body or clothes, the 

prosecutor can extend the detention to up to 3 days.  If within this time the detained is not 

officially charged, then he/she should be released.  Guarantees of defense rights of the accused, 

including the right to counsel, are equally applicable to a “suspect,” detained for 24 hours or 

three days with no charge.  Any evidence collected during such period though, would be 

inadmissible in court. 

 

 

 

C. Investigation Procedure 

 

 Investigation should be completed within two months.  If it is impossible to meet the 

deadline, the district prosecutor has the power to extend it to up to six months.  In exceptional 

cases, the Chief Prosecutor can extend the time limit for the investigation to a total of nine 

months.  Once the investigator is finished with the investigation he should present the whole file 

to the accused and any other interested party.  At presentation they may submit comments and 

objections.  Then, the investigator submits the file to the prosecutor who may either commit the 

accused for trial, or return the case for further investigation. If the file is returned for further 

investigation, time limits start running anew. There is no limitation as to the number of times a 

case may be submitted for re-investigation.  As a consequence, there is practically no formal 

limitation on the length of an investigation, which might in the worst cases, take years.
271

 

 

D. Right to Challenge the Lawfulness of Detention in a Court 

                                                                                                                                                                                           

prosecutor. The European Commission of Human Rights in its Report, adopted on 10 July 1997 on Application No. 

24760/94, unanimously concluded that the investigator under Bulgarian law does not meet the Schiesser test of an 

“officer exercising judicial power” within the meaning of Article 5, para. 3 of the Convention. 
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 The August 1997 amendments to the CCP took the issue of lengthy investigation into account and limited the 

time of permissible pre-trial detention to one year or two years, depending on the crime. This would effect only pre-

trial detention though, not the length of investigation. 



 

 According to Article 152-A of the CCP,
272

(4) Where the relevant circumstances have 

changed, the person detained may appeal the measure securing appearance again.” a detained 

person should be provided with the possibility to challenge the lawfulness of his/her detention in 

a court within seven days.
273

 Court hearings should be scheduled no later than three days after 

the appeal. The court ruling is final and cannot be appealed. The accused is entitled to new 

complaints against detention at any time if new circumstances have come up. There is no 

limitation on the number of applications for release on bail to a court.
274

  

 

 As to free legal representation in this procedure, it seems that the requirements of Article 

70 of CCP and the instructions provided by the Supreme Court in its judgement N 479-96-I, 

should apply to all stages of the criminal procedure.  If this is so, free legal aid should also be 

provided for the appeal of the pre-trial detention.  Still, the whole procedure is new, and there has 

been little case law so far, thus making it hard to assess whether this will be so. 

 

 Another important amendment to the Code of Criminal Procedure, passed with the last 

amendments of 1997 that were geared toward guaranteeing the right to reasonable time of pre-

trial detention, is the introduction of a statutory limit of such time.  According to the 

amendments, detention could not last for more than one or two years, depending on the gravity 

of the crime with which the detained is charged.
275

“(3) The pre-trial detention may not last for 

more than one year, and where the charge is of a crime punishable by imprisonment of more than 

15 years, life imprisonment or death, [pre-trial detention] may not last more than two years.” 

 

 

 

E. Defense Rights of the Accused and Right to Counsel 
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 Section 152A 

“(1) Every detainee shall immediately be provided with the opportunity to appeal the detention to the respective 

court of first instance, but no later than seven days after the detention, which [court] shall rule in an open hearing to 

which the parties shall be summoned no later than three days after the appeal was filed with the court. 

(2) The appeal shall be filed through the body that ordered the detention, and shall be forwarded to the court on that 

same day together with the decision under Section 148, para. 1 and all the file documents. 

(3) The court shall rule by revoking the detention and determining another measure to secure appearance or by 

rejecting the appeal, which ruling shall not be subject to appeal. 
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  This provision was enacted on August 12, 1997, in an effort to bring the Bulgarian CCP in line with the 

European Convention on Human Rights. 
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to an independent and impartial tribunal until the investigation was over, which could take years. 
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 Section 152 

 



 In the course of the investigation the accused is entitled to a number of rights that make 

his defense effective.  The accused has the right to give evidence and present his case, to be 

informed of the charge and the supporting evidence, to take part in the investigation, and to be 

informed about the development of the investigation.
276

 An extremely important ingredient of 

these rights is the right to counsel.  In all the actions taken by the accused he has the right to be 

represented by an attorney and to meet such attorney in private.  Thus, there is an obligation for 

the state authorities not to prevent the accused from meeting counsel and not to obstruct 

counsel‟s presence at investigation proceedings. 

 

 The right of the detained to a lawyer is provided for by the Constitution along with the 

right to liberty and security.
277

2. The procedure by which the right to legal counsel should be 

practiced shall be established by law." Article 30 para. 4 of the Constitution states that everyone 

shall have the right to counsel as of the moment of arrest or when charged with a crime.  And the 

CCP sets forth in Section 51 para. 1 the right of the accused to counsel. Counsel for the accused 

may take part in the criminal proceedings (Section 73 of the CCP), as of the moment in which 

his/her client is detained or charges are brought against the client.  These rights have been 

interpreted to mean that the accused may choose freely an attorney, meet that attorney in private 

at any moment, and have this attorney present at any time the accused takes part in investigation 

procedures.  The accused is certainly free to withdraw authorization of counsel at any time and 

authorize another one at will. 

 

 Judicial officers are under certain obligations with respect to guaranteeing the right of the 

accused to have a lawyer.  Courts and other state officials taking part in the criminal procedure 

are obliged to inform the accused of all his rights, including the right to legal counsel (Section 14 

para 4 of the CCP).
278

  They should also provide the accused with an opportunity to exercise 

those rights.
279

 

 

 There are also more detailed rules in the CCP.  Thus, the investigator is obliged to inform 

the accused, when bringing charges against him, that the accused has a right to an attorney and to 
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provide him with the opportunity to contact an attorney.  According to Section 73 of the CCP, 

the investigator cannot take any further procedural steps if he/she has not done this. 

 

 When a person is summoned by the investigator, that person must be represented by 

counsel for charges to be brought against him.  In cases where legal representation is mandatory 

by law, and if the accused was not able to find an attorney, the investigator is obliged to 

reschedule the official service of the charge. 

 

 A peculiar aspect of the defense rights of the accused are the rights of counsel. Section 75 

of the CCP regulates the rights of counsel, enumerating such rights as the right to confer in 

private with the client, to read the file, to submit evidence, to take part in the criminal 

proceedings and to lodge applications and appeals on behalf of the client. 

 

 Defense rights, although stated in clear language in a number of legislative provisions are 

not absolute.  Section 211 of the CCP provides for some powers of discretion of the investigator, 

with respect to the right of counsel to read the file and attend investigation procedures.  This 

would certainly also be true for the accused. According to Section 211, the investigator may limit 

such rights, where their exercise might adversely affect the investigation.
280

  

 

 Although defined in absolute language, the right to counsel is not absolute either. 

Violation of such a right is not by necessity a procedural violation of a character to bring about a 

suspension of the conviction.  Violation of such a right during interrogation would almost 

certainly be a significant procedural violation, leading to overturning the conviction.  Where the 

accused was deliberately prevented from meeting counsel in private, this would not always effect 

the investigation and thus may not be considered a procedural violation.  Besides, it would be 

very difficult to prove that the investigator or the prison authorities prevented counsel from 

meeting the criminal defendant in private. From a practical perspective there are not many 

complaints as to the exercise of this right. 

 

F. Free Legal Aid Rights 

 

 The right to counsel, as guaranteed by both the Constitution and the CCP and other acts 

of Parliament, could also be read to mean an obligation for the Government to provide legal 

representation for those who don‟t have the means to afford it.  Although possible from a 

theoretical perspective, such interpretation is certainly not common among Bulgarian lawyers, 

and there is not much case law to support it.  A legal obligation for the State to provide legal 

assistance free of charge is defined by the provisions of the CCP that describe offenses and 

defendants, for which representation by an attorney is mandatory. 
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 The right to counsel is regulated in Section II of the CCP, "Basic principles," together 

with the principles of publicity, liberty and security of the person and equality of arms.  If a 

limitation of these fundamental principles is to be permitted, this limitation should be prescribed 

by an explicit provision.  The provision of Section 13 of the CCP states that the court sessions 

should be held in public "save in the situations regulated by this Code.”  Section 15 of the CCP 

states that the right to liberty and security cannot be limited "save in the situations and by the 

procedure prescribed by this Code."  Because the CCP does not prescribe any limitations to the 

right to defense, it follows that no limitations to this right are permitted, and the accused should 

be entitled to the full extent of the right to defense (including the right to have a counselor) 

irrespective of the financial means of the person. 

 

 Section 14 para. 4 of the CCP states that the courts and the investigating authorities have 

a duty to provide those taking part in criminal proceedings with an opportunity to exercise their 

rights.  With respect to the right to counsel, this obligation would include not only providing the 

accused with the opportunity to contact his/her attorney, but also to provide them an attorney 

when the accused is unable to provide one for himself.  This is also required because the parties 

to the proceedings would not be in equal positions, and equality of arms is one of the guarantees 

of criminal and civil proceedings.  If those who do not have the financial means to secure an 

attorney are not provided one, than they would be deprived of their right to counsel in its full 

extent. 

 

 However, as already mentioned, such interpretation is certainly not common.
281

  The 

predominant understanding is that the investigative authorities and the courts have no duty to 

provide free legal counsel in all the cases where the person could not afford one.  What is more, 

there is no case law, supporting the proposition that lack of counsel in the criminal proceedings 

is a ground for overturning the conviction, except for the case where the CCP provides for 

mandatory legal defense. 

 

 

 

G. Free Legal Assistance Under the Act on the Bar 

 

 Legal aid is also regulated by the Act on the Bar.
282

  Sections 35 and 36 of the Bar Act 

and Section 5 of Regulation 1 create a general obligation for every attorney to give free legal 
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 The issue has not received extensive coverage. To the author‟s best knowledge, there is no one, even in 

academia, who has argued that the constitutional guarantee of the right to counsel would mean an obligation on the 

part the state to provide legal aid to indigent persons. 

282
Section 35 of this Act states: 

"Para 1: An attorney should give free legal aid to: 

1. persons in difficult financial position; 

2. persons entitled to alimony or support money. 

Para 2:  The lawyers could give free legal assistance to friends and relatives or to other lawyers." 

 

Section 36: 

"Where legal aid is provided in accordance with para. 1 of the previous Section, attorney fees should be determined 

by the court on the basis of Regulation 1 of the National Bar Council on minimum attorney fees, and where the other 



assistance to indigent people, relatives, friends and other lawyers, and to people seeking to 

enforce alimony rights.  These provisions make no distinction between criminal and civil 

procedures. 

 

 These provisions, however, are dead law.  There are no Government or Bar supported 

funds and procedures to provide for payment of legal representation of indigent people.
283

 There 

are no legal standards that establish a means test, and there is no procedure for someone in need 

of legal aid to apply for such aid.  Moreover, individual attorneys would certainly not act on such 

obligations only from a sense of duty.  There is no financial incentive for them since the prospect 

of collecting their fees even after a successful trial is too distant and uncertain.  Even in cases 

where they might have reasonable chances of recovering their expenses, they are not very likely 

to do it because there are no adverse consequences for not providing legal aid.  It would be very 

hard to set a clear standard that describes when not giving free legal aid is an infringement of 

professional ethics.
284

 

H. Legal Aid in Civil Cases 

 

 Legal aid in civil cases is practically nonexistent.  However, it should be noted that under 

Bulgarian law lack of counsel does not prevent a party from filing a law suit or undertaking other 

procedural steps for the protection of its legal rights.  Current legislation also exempts plaintiffs 

in labor and alimony cases from court fees and authorizes the courts to exempt indigent plaintiffs 

in all civil cases from paying court fees.  But there are no Government programs providing free 

legal aid, and there are no legal clinics in the law schools. 

 

 There are two free legal aid provisions in current legislation.  First, where a judge finds a 

conflict between the interests of a minor and his/her parents, he should appoint an attorney ad 

hoc to represent the minor (Article 16, para. 6 of Civil Procedure Code).  And second, where a 

party is summoned by a publication in the State Gazette and is not present at trial, the court 

should assign an attorney to represent the absent party‟s interests (Article 50 of Civil Procedure 

Code).  In both cases attorney fees are covered by the courts‟ budget. 

 

I. MANDATORY LEGAL ASSISTANCE 
 

 In certain circumstances, the CCP makes counsel an absolute requirement for the validity 

of the criminal proceedings. These are enumerated in Section 70 of the CCP and will be 

considered here in the sequence they are set forth in this provision.
285

 

                                                                                                                                                                                           

party to the law suit has lost it, it should pay such attorney fees. Attorney fees could not be less than minimum 

provided for the type of legal service." 

283
The issue has not received any public attention, and there have been no discussions or measures considered by the 

Government or the Bar to start legal aid programs. 

284
 As of  October 1997, there have been no complaints against lawyers for refusing to provide free legal assistance; 

such complaint would most likely be considered ridiculous. 
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 Article 70, para 1, CCP: 

"The participation of a defender in the criminal proceedings is mandatory if: 

1. The accused is a minor; 



 The first one is where the accused is a minor.  A minor is a person who is older than 14 

but younger than 18.  Minors are criminally liable if "they were able to understand the essence 

and the meaning of their actions, and they could control their actions" (Section 31, para. 2 of the 

CCP).  They are entitled to legal aid.  There is some discussion in the literature as to whether the 

age of the accused when committing the crime is decisive or the age of the accused when 

charged or tried.  The Supreme Court had initially taken the position that the age of the accused 

when committing the crime is the decisive factor (Judgement N 429-79-II of the Supreme Court).  

Subsequently, the Supreme Court changed its case law and now considers the age of the accused 

when charged or tried, and not his/her age when the crime was committed, as relevant for the 

purpose of mandatory legal aid under Section 70 of the CCP.  Thus, even if the person was a 

minor when committing a crime, if he/she has come to age, Section 70 of the CCP creates no 

obligation for the investigator and the courts to appoint counsel free of charge.
286

 

 

 The second ground for appointing mandatory legal assistance is disability and illness.  

There is no list of the diseases requiring mandatory legal assistance in Bulgarian law.  Particular 

illnesses and physical and psychological disturbances should be evaluated on a case-by-case 

basis.  However, the Supreme Court has established that deafness, blindness and muteness 

certainly fall within this category.  The case law of the Supreme Court also shows that 

mandatory legal assistance should always be provided "if the accused suffers physical or 

psychological disabilities which prevent him from effectively defending himself" (Judgment No. 

419-75-II). 

 Mandatory legal assistance is required if a person is charged with a crime punishable by 

more than 10 years or life imprisonment or death penalty.   Persons accused of crimes punishable 

by eight to 15 years do not qualify for mandatory legal defense, irrespective of the fact, that the 

defendant could be sentenced to more than 10 years imprisonment. (Judgment of the Supreme 

Court No. 6-78-PSSC). 

 

 Where the accused speaks no Bulgarian, legal assistance is mandatory, unless the accused 

makes an explicit statement that he/she waives this right. (Judgment of the Supreme Court N 42-

85-GACC).  Where the accused does not speak any Bulgarian, the court is also obliged to 

appoint an interpreter. (Judgment of the Supreme Court No. 68-81-II). 

 

                                                                                                                                                                                           

2. the accused suffers from a physical or psychological disability which impedes him from defending himself; 

3. if he is charged with a crime punishable by deprivation of liberty for more than 10 years, life imprisonment or 

death penalty; 

4. the accused does not have command of Bulgarian; 

5. if the charge is against more than two accused, their interests are controversial and one of them has a defender; 

6. if the case proceeds in the absence of the accused. 

 

Para 2: In cases of points 4 and 5 of the previous paragraph, the participation of a defender is not mandatory if the 

accused makes a statement that he does not require a counselor. 

Para 3: In cases of mandatory legal assistance the magistrate is obligated to appoint a practicing lawyer. 

Para 4: The appointed lawyer should be excluded if the accused authorizes a counselor by himself." 

286
 Judgment No. 365-94-II of the Supreme Court reads: ”At the time of the hearing of the appeal by the court of 

appeal, the accused had already come of age, and for this reason the requirement of Section 70 para. 1 sub-para. 1 for 

mandatory counsel was no longer valid, …”. 



 If more than one person is charged with a crime in the same case and they have adverse 

interests, legal assistance is mandatory.  Legal representation of two accused with adverse 

interests by one attorney would be considered a lack of legal representation.  The investigator 

and later the court should appoint a separate attorney for every accused, unless the accused 

explicitly waives such right. 

 

 Legal assistance is always mandatory if investigation and/or trials is held in the absence 

of the accused.  The CCP provides for trial in the absence of the accused on two conditions.  

When the accused is not to be found at his address or does not appear after being duly 

summoned, and his/her absence does not prevent an objective investigation. 

 

In all the circumstances described above, participation of a legal representation  in the 

proceedings is conditio sine qua non for the validity of the criminal proceedings.  The accused 

must have a counsel during investigation procedure, and absence of counsel would be a serious 

violation of procedural rules and would lead to quashing the sentence. (Section 330 para 2 point 

5 of the CCP).
287

 

 It is established case law of the Supreme Court that lack of counsel at any stage of 

criminal proceedings, when representation is mandatory, is always a significant infringement of 

procedural rules.  In its judgement No. 431-95-I the Supreme Court states: "Where counsel is 

mandatory, the fact that counsel did not take part in criminal proceedings is always a significant 

infringement of procedural rules, even if counsel did not take part in particular procedures, 

phases, stages or sessions.  Any procedural steps taken without counsel being present are 

absolutely unlawful, as well as any results following from them; accordingly they should be 

repeated." 

 

 In its judgment No. 442-85-I, the Supreme Court focused on the investigation. "If counsel 

is mandatory, the fact that counsel did not take part in the investigation is a significant 

infringement of the procedural rules." 

 

                                                           
287

Article 328, CCP: 

"A sentence should be set aside or amended if: 

1. the law has been violated; 

2. a significant infringement of the procedural rules has been committed; 

3. the sentence is grounded on insufficient evidence; 

4. the sentence is not reasoned; 

5. the punishment imposed is obviously unjust." 

 

Article 330, para 2, CCP clarifies the meaning of point 2 – a significant infringement of the procedural rules: 

"The infringement of the procedural rules is always significant if: 

1. a preliminary investigation has not been carried out where this has been obligatory; 

2. the sentence was rendered by the court which had no competence; 

3. the case has not been dismissed although there have been enough grounds for this; 

4. the case proceeded in the absence of the defendant although his presence was mandatory; 

5. the case proceeded without participation of a counselor in cases where legal assistance is mandatory; 

6. conference confidentiality has been infringed during deliberation on the sentence; 

7. where no record was kept of the court session of the first instance court." 



 The Supreme Court's position on the participation of a counsel in cases of mandatory 

legal assistance is declared in judgment No. 309-80-II: "The presence of counsel at criminal 

procedures in the cases described in Section 70, para. 1, points 1-3 of the CCP is obligatory.  

Lack of counsel is an absolute ground for quashing the conviction and the case should be 

returned for new investigation or for re-trial, depending on the stage at which the infringement 

took place." 

 

 Therefore, mere assignment of an attorney does not suffice. The Supreme Court in the 

above quoted judgments refers to "lack of presence of counsel at criminal procedures."  The 

investigator and later the court are responsible for not only assigning a lawyer but also securing 

his/her presence at any time procedural steps are taken. 

 

 If the accused does not have the financial means to retain an attorney, the investigator and 

the court are under a legal obligation to assign him a lawyer.
288

  Although there is no explicit 

provision suggesting that attorney fees should be covered by the budget of the judicial branch, 

such proposition is implicit in the obligation of the investigators and the courts to assign counsel. 

 

 Assigned free legal representation would not prevent the accused from authorizing an 

attorney of his/her choice.  If counsel chosen by the accused was not summoned and instead an 

attorney appointed ex officio represents the accused, this would be a serious violation of 

procedural rules and could lead to quashing the sentence. (Judgment of the Supreme Court No. 

635-95-I).  

 

J. Legal Aid in Cases Where Legal Assistance is Not Mandatory 
 

 Until very recently, the case law of the Supreme Court was unanimous as to legal aid in 

cases falling outside the categories set forth in Section 70.  As there is no provision in the CCP 

requiring the judicial authorities to assign counsel in these cases, then, according to general 

understanding, there is no such obligation on the part of the state. Legal literature does not 

maintain that free legal aid must be provided to indigent defendants as a matter of law, but 

suggests that new legislation should be passed to provide for legal assistance.
289

 

 

 This issue has been clarified by the judgment of the Supreme Court No. 479-96-I, dated  

January 8, 1996.  In this judgment the Supreme Court set forth the rule that “every person, 

charged with a crime, shall have the right to free legal representation, where such person does 

not have the means and where the interest of justice so require.”  In reaching this conclusion, the 

court based its reasoning to a large extent on the European Convention on Human Rights.
290
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 Section 70 para 3.  In cases of mandatory legal assistance the relevant officer is obligated to appoint a practicing 

lawyer. 

289
  E. Trendafilova suggests in her book Counsel for the Defence in Bulgarian Criminal Procedure, SOFI-R, Sofia, 

1992, pp. 48-53, amendments to the legislation. According to her an additional category of mandatory legal 

assistance should be included in Section 70 of the CCP to provide for indigent accused. 
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 "It should be noted that the issue at stake (the right to free legal assistance for indigent persons) is not regulated 

by Section 70 of the CCP. However, Article 6 para. 3 (c) of the European Convention on Human Rights (ECHR) 

states that everyone charged with criminal offense has the right to be provided with legal assistance free of charge if 



 

 The Supreme Court, after a brief review of the case law of the ECHR and comparative 

case law of  different European countries, defined three criteria upon which granting of free legal 

aid should depend.  The first is financial need.  The accused should qualify if he has not 

sufficient means to pay legal assistance on his own.  Second, the accused should state his/her 

wish to have free legal assistance.  And third, it should be in the interest of justice that free legal 

assistance is provided.  The Supreme Court further developed this third standard by adding that 

the "interest of justice" is a complex criteria that would include the gravity of the offense and the 

punishment, the complexity of the case and the legal issues involved, and the need of 

professional assessment.  The Supreme Court concluded that in a civil society basic defense 

rights could not be infringed only because the person is poor and has no means to pay for an 

attorney. 

 

 This judgment of the Supreme Court is an important step in securing the right of counsel 

under Bulgarian law.  It opens room for arguing that a sentence where an indigent defendant 

required legal representation but was not provided such should be quashed on this ground 

alone.
291

  Nonetheless, until now, more than a year and a half after it was pronounced, the 

realities have not changed.  The judgment was not well received by the investigative authorities 

and some judges, and they have a crucial role in securing free legal representation.  It has been 

criticized as premature because of the current financial difficulties the country is experiencing 

and because there are no standards for determining the lack of means.  Notwithstanding the 

criticism and the opposition, judgment No. 479-96-I of the Supreme Court gives a green light to 

district and regional courts to apply Article 6 para. 3(c) of the ECHR in appointing free legal 

assistance to indigent defendants.
292

 

 

K. Procedure for Appointing an Attorney 

 

 Where mandatory legal aid is provided for by Section 70 of the CCP, the procedure for 

assigning an attorney is described below. 

 

 There is no financial threshold for a free attorney to be appointed.  The accused is not 

even required to declare his financial means.  A simple statement that he/she cannot afford a 

lawyer is sufficient.  The judicial officer responsible for securing free legal assistance in the 

                                                                                                                                                                                           

he has no sufficient means and when the interests of justice so require. The ECHR has been ratified by the Republic 

of Bulgaria and in accordance with Article 5 para 4 of the Constitution it becomes part of Bulgarian domestic 

legislation. The ECHR has even priority over national legislation where such legislation is in conflict with the 

ECHR. Apart from this, Article 1 of the ECHR provides that state parties are obliged to secure to everyone within 

their jurisdiction the rights and freedoms defined in Section I of the Convention. Therefore, the legal ground for 

appointing free legal assistant is the rule of Article 6 para. 3 c of the ECHR." 
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 It remains to be seen how successful such an argument will be. 

292
 There are indications, though, of a change in attitude of judges, who are more willing to appoint counsel even 

where the particular case falls outside the scope of Section 70 of the CCP. This is so as they are not inclined to risk 

the conviction being overturned on appeal as a result of a limitation on the rights of the defense, Section 330, para 1 

of the CCP. 



course of an investigation is the investigator.  Upon a statement of the accused that he/she is not 

able to retain an attorney, the investigator issues a decree assigning an attorney. 

 

 There is no list of public defenders or any other group of attorneys assigned to represent 

indigent defendants.  Any practicing lawyer could be assigned at any time to represent  an 

indigent accused and cannot refuse to do this. 

 

 The procedure for assigning a particular attorney is established by the Act on the Bar.  

According to Section 62 para. 1(5) of the Act, the Bar Council designates the attorney without 

reference to any preliminary lists or rules, after receiving a decree from the investigator on the 

court assigning free legal aid with a request to the Bar Council to designate an attorney. 

 

 The attorney assigned by the investigator should take part in the investigation 

proceedings up to submission of the indictment to court.  At trial, the attorney should be re-

assigned, this time by the court.  This is because attorney fees for the investigation are covered 

by the budget of the respective investigative office, and for trial by the court's budget.  However, 

if the accused wishes the attorney assigned for the investigation to continue representing him/her 

at trial, his request would normally be granted. 

 

 The lawyer assigned by the court should represent the defendant until the conviction 

becomes final. This means representation both at trial and on appeal. The defendant will be 

entitled to a lawyer for both appeals available under Bulgarian law.  However, the assigned 

attorney is not paid from public funds to draft and submit complaints to international human 

rights tribunals on behalf of his/her client. 

 

L. Funding 

 

 Section 37 of the Act on the Bar governs payment of attorney fees. Attorney fees for the 

investigation are covered by the budget of the respective investigative office and paid to counsel 

after the investigation is over. For trial and appeals, funding is provided by the budget of the 

courts, and fees are paid after the conviction becomes final. 

 

 Under Regulation 1, adopted by the National Bar Council, the Council provides for 

minimum fees for different legal services.  According to the Council, attorney fees should not be 

less than the minimum fees provided for by the Regulation.  Such a reading of Regulation 1 had 

been disputed by investigators and judges as having no basis in the law. 

 

 

VIII. PRACTICAL APPLICATION OF THE RULES ON LEGAL AID 

 

A. Practical Application of Mandatory Legal Aid 
 

 In practice, certain problems arise in connection with  the assignment of attorneys where 

counsel is mandatory.  In a majority of cases, the procedure prescribed by the Act on the Bar is 

simply not followed. According to the CCP, when counsel is mandatory, the suspect should not 

be charged with a crime if counsel is not present.  When a suspect is detained without charge, he 



may not be held for more than three days,
293

 and an attorney should be provided within hours.  

The procedure for assigning an attorney, as described by the Act on the Bar, takes a minimum of 

several days and on the average it takes between one and two weeks.  Because this is obviously 

impractical for the investigative authorities, they often refer the cases directly to individual 

attorneys they personally know, justifying this by the time pressure.  Most of the time, 

investigators have already established friendly relations with the attorneys they turn to, and the 

referrals are considered favors.  Attorneys under these circumstances have very little incentive, if 

any, to be excessively diligent in defending their clients. 

 

 It is common for the courts not to comply with the Act on the Bar when assigning an 

attorney.  Like the investigators, they also directly address an attorney and not the Bar. This is 

explained more by institutional tensions and a feeling that as long as the judiciary is paying the 

bill, it should run the show.  Investigators and judges are certainly under an obligation to apply 

the law.  Lack of compliance, though, with procedural rules that are not part of the CCP is not 

considered to be a significant infringement that would lead to overturning a conviction.  The 

procedure for appointing attorneys is part of the Act on the Bar, and even if it is not complied 

with, it is unlikely that this would call into doubt any part of the criminal procedure.  For these 

reasons, the Bar Act, and in particular its Section 62 para. 1(5), is simply not followed. 

 

 It is hard to make a general assessment of the effectiveness of assigned attorneys. In 

interviews, attorneys, investigators and judges have expressed the view that some of the assigned 

attorneys are very diligent and not only would do what is required as a minimum by law, but also 

would work on different defense strategies.  Nevertheless, the predominant feeling is that the 

majority of the assigned attorneys would not go beyond the minimum required by law.  The 

required minimum is to be present (1) when the charge is presented, (2) for the interrogation of 

the accused, (3) for the submission of the investigation, and (4) for the court hearings. If counsel 

is not present at any of these procedures, it would be a significant violation of procedural rules 

and a ground for overturning the conviction.  Apart from this, assigned attorneys should often 

also challenge the detention on remand. 

 

 Assigned attorneys have no motivation to be particularly diligent because attorney fees 

do not depend on the quality of their work.  As long as the attorney has done the required 

minimum, he/she is entitled to a fee.  And the fees are determined on the basis of Regulation N 1 

of the National Bar Council, describing the minimum fee for particular legal services.  Attorney 

fees negotiated with wealthier clients are certainly much higher than the minimum fees set by the 

Bar Council. 

 

B. Practical Aspects of Non-Mandatory Legal Aid 

 

 Although the right to legal aid for all criminal defendants is enunciated in the 

Constitution and the CCP, and has been explicitly reaffirmed by the Supreme Court, from a 

practical perspective this right is nonexistent.  One reason is that there is no clear legislative 

requirement equivalent to Section 70(3) of the CCP that requires the investigative authorities and 

the courts to assign an attorney.  Second, the Supreme Court judgment of 8 January 1996 that 
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 Until recently, the maximum time period was 24 hours. 



establishes this right is only a recent development.  There has been no further decisions that 

would provide guidelines as to the practical application of the three standards upon which the 

Supreme Court said legal aid should depend.  It will take time for the case law to develop and 

give more detailed standards on which investigators and judges can act.  Such case law will be 

developed by the Supreme Court through its decisions declaring refusal of legal aid requested by 

indigent defendants to be a significant procedural violation, and thus a reason to overturn the 

conviction. 

 

 The January 8, 1996 judgment of the Supreme Court has been supported only by a few 

judges, and the majority of investigators and judges simply do not follow it. According to 

Bulgarian legal doctrine, decisions of the chambers of the Supreme Court are not considered a 

formal source of law.  Thus, the argument goes, as long as there is no act of Parliament creating a 

provision equivalent to Section 70 of the CCP, the investigator and the court are under no 

obligation to assign an attorney.  In interviews, attorneys, judges, and investigators have said that 

requests by indigent accuseds for free legal aid are not even put on record. 

 

 The indifference of the judicial authorities is further demonstrated by the fact that there is 

no statistical data gathered on the number of defendants charged and tried without counsel.  In 

interviews, investigators, judges and attorneys were unanimous that the percentage of those 

charged and tried without counsel is very high. 

 

 

IX. COSTS OF PRESENT LEGAL AID SYSTEM FOR POOR CRIMINAL DEFENDANTS 

 

 According to Section 37 of the Act on the Bar, the fees of attorneys assigned by 

investigators are paid out of the budget of the National Investigative Service and out of the 

courts' budget for legal representation at the trial stage.  The budget of the National Investigative 

Service and the courts' budget are part of the budget of the judicial system. 

 

 Section 37 of the Bar Act refers to Regulation No.1 of the Bar Council as a basis for 

determining fees.  Regulation No.1 published in the State Gazette and has been regularly 

amended to keep in line with inflation.  Fees based on the Regulation are modest in comparison 

with negotiated fees.  There are also substantial differences in terms of fees in the capital, where 

half of the country‟s attorneys work, and fees in smaller towns.  The Sofia Bar recently passed a 

decision determining minimum fees that are at variance with the National Bar Regulation. 

 

 As pointed out above, the reading of Regulation No.1 as setting mandatory fee standards 

that investigators and judges should follow, has been disputed.  In practice, investigators and 

judges claim that the Bar Council has no power under the law to set minimum fees, and that 

investigators and judges have full discretion to determine the fee in each particular case.  In 

reality, attorneys appointed pursuant to Section 70 of the CCP receive smaller fees than what is 

provided for by Regulation No.1, which means that their work for indigent defendants is partly 

pro bono. 

 

Type of Assistance        National Bar Council       Sofia Bar 
 
For oral advice:                           $1              $30 per hour  



 
For written consultation:             $3         $30 per hour 
 
For legal representation 
at the stage of preliminary 
investigation:                               $8               $30 per hour 
 
For legal representation 
at the trial stage for cases 
for which the punishment 
provided is up to 15 years:           $50              $300-1000

294
 

 

 

X. EVALUATION OF THE PRESENT SYSTEM IN LAW AND IN PRACTICE 

 

 Bulgarian law does not provide proper and adequate regulation of legal aid.  The right to 

free counsel is effectively safeguarded only where legal representation is mandatory.  A 

significant part of indigent criminal defendants would not receive free legal assistance, even 

where the interests of justice so require, thus raising serious issues of equality in law. 

 

 Procedures for the assignment of attorneys where legal aid is available are not practicable  

and are disregarded even where they could easily be followed.  As a result, assignment of free 

counsel is very often biased and based on reasons that do not take into account the interests of 

the criminal defendant. 

 

 Budgets of the investigative agencies and the courts are insufficient as a whole, resulting 

in meager appropriations for free legal aid.  In addition, payment systems do not take into 

consideration extra work done by assigned attorneys, motivating them to do only the minimum 

work required. 

 

XI. SUGGESTIONS FOR REFORMS AND IMPROVEMENTS 

 

A. Legislative Amendments 

 

 A legislative reform is clearly necessary.  It should provide for the right to legal aid for 

indigent criminal defendants where the interests of justice so require.  In particular, Section 70 of 

the CCP should be amended by adding a new provision for mandatory assignment of counsel for 

indigent criminal defendants.
295

 

 

 Another area where legislative reform is needed for the improvement of free legal 

representation is the assignment procedure. The assignment procedure should be streamlined as a 

matter of law. 
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 The Sofia Bar fee chart is closer to actual fees charged by attorneys, though it could be completely misleading 

with respect to fees granted where the attorney was appointed pursuant to Section 70 of the CCP. 
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 This suggestion was already made by E. Trendafilova in her book Counsel for the Defence in Bulgarian Criminal 

Procedure, SOFI-R, Sofia, 1992, p. 50-52, and was echoed by the Supreme Court in its judgment No. 429-96-I. 



 

B. Administrative Measures 

 

 For the assignment procedure to be made faster and more effective, legislative reform 

would certainly not be enough.  It would require a joint effort on the part of both the Bar 

Associations and the Supreme Judicial Council, to provide appropriate counsel faster and to put 

pressure on individual investigators and judges to follow the procedure. 

 

C. Alternative Methods 
 

 Alternative methods that have proven effective in other countries could also be used to 

strengthen the guarantee of the right to counsel.  Among these are legal clinics established at the 

law schools, where experienced lawyers working as public defenders would supervise the work 

of law students.  This would  improve the practical experience of law students and also increase 

the amount of work managed by public defenders. Support by law schools is crucial for the 

success of such endeavors. 

 

 Government supported legal aid programs could also be created.  There is no tradition of 

such programs in the country.  Because running a complete government supported legal aid 

program is very costly, it would be a good idea to start small programs that target particular legal 

issues and then gradually extend their scope.  This would also allow for the gradual gaining of 

expertise and experience.  Such programs, though, would be better suited to meet civil law legal 

aid needs. 

 

 Implementation of any of these suggestions would improve the functioning of the legal 

aid system in Bulgaria.  However, it is essential however that the CCP be amended as soon as 

possible.  This would bring Bulgarian domestic law into compliance with the ECHR and, in 

particular, with Article 6.3(c),  as well as with other international agreements. 
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I. BACKGROUND 

 

A. Introduction 

 

Lying in the heart of Central Europe, the Czech Republic has a mixed urban/rural 

population of 10.3 million inhabitants.  The capital city Prague has a population of 1.2 million, 

and a total of 2.7 million people live in the ten largest towns.  Starting in 1918, the lands 

constituting the present-day Czech Republic formed part of Czechoslovakia.  The latter state was 

disassembled in 1938, reestablished in 1945 and divided once again into the Czech Republic and 

the Slovak Republic at midnight on December 31, 1992 as a result of June 1992 general 

elections.  Prior to the “Velvet Divorce”, the Czech Parliament promulgated a new Constitution 

which came into force on January 1, 1993.  This Constitution reaffirmed the Charter of 

Fundamental Rights and Freedoms which had been adopted by the Czechoslovak Federal 

Assembly in 1991. The dissolution of the federation and above all the fall of the communist 

regime in November 1989 brought a markedly new political situation as well as vast new 

opportunities for political engagement.  In the ensuing years human rights issues have more or 

less been put aside however, while economic aspects of the transformation process  -- and in 

particular privatization and the creation of a free market environment -- have assumed a 

dominant position.  This development has occurred despite the fact that both solidification of the 

new democratic order as well as increasing participation in European structures of integration 

presuppose not only privatization of the economy, but also the creation of a legal system which 

corresponds to contemporary western European standards.  As for the territory of criminal law 

and its reform, substantial alterations have already been initiated and in some cases enacted.  

Nonetheless, thorough reform steps which would anchor internationally recognized fair trial 

standards in the Czech legal order have not yet been undertaken.  As a result of the deformation 

of the legal system under the previous regime, and of the persistence of many of these flaws up 

to the current time, there is a visible crisis in understanding the meaning of both law and justice. 

 

B. The Structure of the Courts 
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The judicial system of the Czech Republic maintains the organizational structure of the 

former federation with only minor changes.  The present hierarchy of courts consists of county 

(okresní), regional (krajský), and superior (vrchní) courts, as well as a Supreme Court.  (In 

county and regional courts respectively.) 

 

In addition, the Czech legal system also has a constitutional court, which forms a separate 

part of the judicial system and serves to protect the constitutional order of the state and to ensure 

respect for constitutional rights and freedoms.
1
  The Constitution also calls for the establishment 

of a supreme administrative court, but the legislature has yet to take the requisite action to 

establish this court.  In the interim, its constitutional functions are carried out by the 

Constitutional Court. 

 

The Code of Criminal Procedure
2
 (CCP) gives jurisdiction in criminal matters to the 

county courts (district courts in Prague), regional courts (municipal court in Prague), superior 

courts and the Supreme Court. 

 

The foundation of the judicial system consists of the county courts, which rule in the first 

instance in all criminal matters except where the CCP assigns jurisdiction to the regional courts 

(i.e. where the minimum potential punishment exceeds five years imprisonment, or where an 

“exceptional punishment" (15 to 25 years or life imprisonment) may be imposed).  The main task 

of the regional courts is to serve as the court of appeal for the county courts in a given region. 

 

There are two superior courts, one located in Prague and the other in Olomouc. Their 

jurisdiction consists of supervising the interpretation of laws and other legal regulations in cases 

set out in procedural law, and they do so by means of ruling on both ordinary and extraordinary 

remedies.  The higher courts also express opinions on the interpretation used in judicial decisions 

of courts within their jurisdiction, and they examine legality of decisions by administrative 

bodies in cases stated by law.  In addition, the superior court serves as the court of appeal in 

criminal cases where first instance proceedings were conducted before the regional court. 

 

The Supreme Court, with its seat in the city of Brno, oversees the enforceable judgments 

of the superior courts, and ensures the legality of the decision-making process among the higher 

courts and the lower courts within their territorial jurisdiction.  It rules on extra-ordinary 

corrective measures, such as the breach of law complaint filed by the Minister of Justice, forms 

opinions on the interpretation of laws and other legal regulations, and decides in some other 

cases stated by law. 

 

C. Judges 

 

                                                           
1
 The activity of the Constitutional Court is governed by the Law on the 

Constitutional Court, Law No. 182/1993 Coll.  The Law on the Constitutional 

Court is available in English at <http://www.concourt.cz/legmat/ZAKON.html>. 

 
2
 Law No. 141/1961, as amended. 

 



General regulations and the main principles connected with the powers of judges are 

included in the Constitution.  Judges are appointed by the President
3
 to serve for an unlimited 

period of time.  Decisions on assignments and transferals of judges are made by the Minister of 

Justice, upon the consent of the judge in question.  Judges may be transferred without their 

consent (or removed from the bench entirely) where a disciplinary panel finds that the judge has 

violated his or her duties ensuing from the constitution, the Law on Courts, the Law on 

Disciplinary Responsibility of Judges
4
, the CCP and other laws. 

 

D. The Police 

 

The Police of the Czech Republic falls under the control of the Ministry of the Interior, 

and its activities are governed by the Law on Police.
5
  At the top of the police hierarchy are the 

police president and the police presidium.  The police is divided into several national and 

regional sections, and the tasks of the police are carried out by different services branches -- 

public order, criminal, traffic, etc. -- with each branch headed by its own director. 

 

In addition to the Police of the Czech Republic, local and municipal councils may 

establish local police organs in order to guarantee public order.  Local police bodies cooperate 

with the national police in a manner set out in law.
6
 

 

The investigator is a member of the police and is appointed by the Minister of the 

Interior.  Investigators are assigned to investigation sections subordinated to the police presidium 

and the police president.  Investigators ordinarily act in person, and are required to carry out the 

investigation as quickly and effectively as possible.  In performing their tasks, investigators are 

required to follow the instructions of the state‟s attorney. 

 

E. The State’s Attorney 

 

The Office of the State‟s Attorney is the organ which fulfills the role of the prosecution in 

criminal matters.  Territorial and subject-matter jurisdiction of the state‟s attorney‟s offices is 

structured in parallel to the jurisdiction of the courts.  The state‟s attorney‟s office is usually 

located in the same building as the seat of the court of a given district.  The activities of the 

state‟s attorney are regulated by a special law
7
.  Among its functions, the state‟s attorney 

prepares and submits accusations to the courts, proposes extradition, and supervises the legality 
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 Presidential appointments to normal courts must be countersigned by the 

Prime Minister, and appointments to the Constitutional Court must be ratified 

by the Senate. 

 
4
 Law No. 412/1991 Coll. 

 
5
 Law No. 283/1991 Coll. 

 
6
 Law on Local Police, No. 553/1991 Coll. 

 
7
 The Law on the State’s Attorney, No. 283/1993 Coll. 

 



of the preliminary phase of the criminal procedure.  The state‟s attorney also monitors the work 

of the investigator and has the right to be present at acts of investigation.   

 

F. The Advocate’s Profession 

 

The profession of advocate is regulated by the Law on Advocacy
8
 and is defined therein 

as the act of providing legal assistance continually and primarily for financial reward.  Legal 

assistance is defined to include representation before courts and administrative bodies, legal 

counseling, formulating legal documents and legal analyses, etc., and by law this assistance may 

be provided solely by an attorney (listed advocate) and only in line with the conditions stated in 

the Law on Advocacy. 

 

In order to gain registration in the List of Advocates of the Czech Bar Association (

advokátní komora) an individual is required to have full legal capacity; to have gained a degree 

in law from a Czech university
9
; to have completed a three-year period as an trainee attorney; to 

be of unimpeachable character; not to be employed or in any relationship similar to employment, 

save for employment as a university teacher, and also must not carry out any further activities 

incompatible with the pursuit of advocacy; to have passed the advocate's examination; and to 

have taken the prescribed oath administered by the chairman of the chamber. 

 

The Czech Bar Association is an autonomous professional organization with compulsory 

membership.  Its structure and activities are set out in the Law on Advocacy.  The Bar 

Association is seated in Prague and has a membership of over 6,000.  (Approximately 40 % of 

all advocates are based in Prague.)  The supreme body of the Bar is the Assembly.  The 

Assembly is made up of all advocates and is required to convene at least once every three years.  

The executive body of the Bar Association is the Board, which usually convenes monthly.  The 

Chairman of the Bar acts on behalf of the Bar Association in all matters, and he or she is entitled 

to adopt necessary measures for ensuring operation of the organization between meetings of the 

Board.  The remaining organs and offices of the Bar Association are the Inspection Council, the 

Disciplinary Commission and the Examination  Commission. 

 

The Assembly adopts the Association's Administrative Rules and Voting Rules.  The 

power to adopt most professional regulations rests with the Board, however in certain cases the 

Assembly may reserve for itself the right to confirm or reject these regulations.  Once approved 

by the organs of the Bar, all professional regulations must be submitted to the Ministry of Justice 

within 30 days.  If the Minister of Justice believes that a regulation is inconsistent with the law, 

he or she is entitled to submit the regulation for judicial review in line with the requirements of 

the Civil Procedure Code.  Following receipt of comments from the Bar Association, the 

Minister is also responsible for issuing the disciplinary code.   
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 Law No. 85/1996 Coll. 

 
9
 In line with special conditions, lawyers trained at Slovak as well as other 

foreign universities may also be registered as advocates. 

 



The Inspection Council is responsible for supervising the activities of other Bar 

Association bodies and attorneys in order to ensure adherence to the law on advocacy and the 

Bar‟s professional regulations. 

 

Disciplinary proceedings are initiated by either the chairperson of the Inspection Council 

or the Minister of Justice. (The latter may also propose the removal of an attorney from the List 

of Advocates.)  The sanctions available to the Bar‟s Disciplinary Commission include a written 

reprimand (which may be confidential or announced to the other members of the Bar), a fine of 

up to one hundred minimum monthly salaries and removal from the List of Advocates for up to 

five years.  The proceeds from fines are collected by the Bar. 

 

G. The Scope of the Criminal Justice System in Figures 

 

In 1996, 94,228 persons were accused of crimes in the Czech Republic.  A total of 69,330 

individuals were indicted, and the courts handed down 57,974 convictions. The number of 

accusations has increased nearly threefold since 1990.
10

 

 

As of 31 December 1997, a total of 13,824 persons (including 172 juveniles and 477 

women) were serving prison sentences, while a further 7,736 were being held in pre-trial custody 

(including 323 women and 350 juveniles).
11

 

 

 

II. THE CRIMINAL PROCEDURE AND THE RIGHT TO COUNSEL 

 

A. Introduction 

 

The constitutional order of the Czech Republic is comprised of the Constitution
12

 and the 

Charter of Fundamental Rights and Freedoms
13

 ("the Charter"). The latter contains a broad range 

of guarantees for those suspected of having committed a crime which can be described as 

comprehensive in light of international standards.  Additionally, Article 10 of the Constitution 

incorporates ratified and promulgated human rights treaties into domestic law and elevates them 

to a position of superiority over conflicting domestic provisions.  The standards and case-law of 

the European Convention on Human Rights (ECHR) and International Covenant on Civil and 

Political Rights (ICCPR) therefore form a part of municipal law and may be invoked before all 

domestic courts. 
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 From the Statistical Yearbook of Criminality, 1997, published by the 

Ministry of Justice. 

 
11
 From the Yearbook of the Prison Service 1997, published by the General 

Directorate of the Prison Service of the Czech Republic, March 1998. 

 
12
 An English-language translation of the Constitution may be found at 

<http://www.concourt.cz/legmat/CONSTIT.html>. 

 
13
 The Charter is available in English at  

<http://www.concourt.cz/legmat/LISTINA.html>. 

 



 

The precise manner in which the rights contained in the Charter are to be exercised and 

guaranteed within the criminal procedure is specified in the CCP.
14

  Of those standards of most 

relevance to this study, the CCP specifically guarantees the accused following rights: the right to 

legal defense, the right to be interrogated in the presence of defense counsel, the right to confer 

with defense counsel in private, and the right to free legal assistance where the defendant cannot 

afford to pay the expenses associated with legal defense.
15

  In addition, all criminal procedure 

authorities are obliged to inform the defendant of his or her rights during each step of the 

procedure, and to ensure that he or she is able to exercise these rights fully.
16

 

 

B. Arrest and Detention and the Right to Counsel 

 

Arrest of a person suspected of having committed a criminal act ordinarily requires a 

court order and is carried out by the police.
17

  A request for an arrest warrant is submitted by the 

state‟s attorney, and must be based on the fact that other means of securing the presence of the 

suspect are not possible.  In urgent cases, a suspect may be ordered detained by the police 

investigator provided that the legal grounds for imposing custody are met.
18

  Prior consent of the 

state‟s attorney is ordinarily required in these cases, but can be dispensed with where securing 

approval would prove impossible, such as where an individual is caught in the act of committing 

an offense.
19

  In such circumstances the investigator is required immediately to inform the state‟s 

attorney of the detention and to present a copy of the protocol made upon detaining the accused 

so that the state‟s attorney may prepare and submit the custody request.  A person arrested or 

detained without a prior court order enjoys most of the rights guaranteed the accused under the 

CCP, including the right to select a defense attorney, the right to consult with an attorney as early 

as in detention and the right to have counsel present during the interrogation and other acts 

carried out by the investigator.
20

 

 

In addition to these two procedures for detaining a criminal suspect, a third variant exists 

under the Law on Police. A member of the police may apprehend a person who “endangers life, 

                                                           
14
 Since 1990, the CCP has been amended on 16 occasions.  These amendments 

focused on the most readily-apparent flaws in the legal regulations inherited 

from the previous regime, and their adoption constituted only the first phase 

of legal reform.  Once the amendment phase is completed, the focus will shift 

to recodification, when an entirely new CCP and Criminal Code will be 

prepared and presented to Parliament. 

 
15
 These rights are set out in  33 CCP. 

 
16
  2, para. 13 CCP. 

 
17
  69 CCP. 

 
18
  76, para. 1 CCP.  

 
19
 Id. 

 
20
 These rights were extended to detained but uncharged individuals by means 

of an amendment to the CCP adopted in 1993. 

 



health or property of himself or of others, or who tried to evade arrest or was caught in the act of 

committing a criminal offense, or who is suspected of preparation, attempting or committing a 

criminal offense, or who behaves offensively at the police station”, and detain this person for up 

to 24 hours.
21

  The detained person must be informed of his rights.
22

 

 

Both the accused
23

 and the suspect
24

 have the right to ask to be assisted by counsel during 

the interrogation.  This right may be exercised where sufficient time is available to make the 

necessary arrangements.  

 

The interrogation of a person may be carried out  in the absence of defence counsel in 

two situations: 

 

The Accused 

 

In mandatory defence cases (see below) the investigator sets a deadline within which the 

accused may select an attorney.  The length of this period of time is established according to the 

circumstances of the case and in a manner which would not endanger the general purpose of 

legal assistance.
25

  If the accused does not select an attorney within the established deadline an 

attorney must be appointed for him by the court.  The investigator may interrogate the accused in 

the absence of counsel (selected or appointed) when he considers that the interrogation of the 

accused is an “undeferable operation"
26

 -- in other words, when this step is required in order to 

obtain information from the defendant which is urgently needed to continue the investigation. 

 

Immediately after an attorney is selected or appointed, the investigator is obliged to 

inform him by phone of the time and place of the first interrogation.  The investigator is required 

to schedule this interrogation so that the attorney has a practical possibility to attend.  However, 

if the attorney states that he cannot be present at the specified time and/or asks for a rescheduling 

without giving an important reason , the investigator may conduct the interrogation in his 
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  14 of the Law on Police. 

 
22
 Id. 

 
23
  33, para. 1 CCP.  

 
24
  76, para. 6 CCP. 

 
25
 Art. 51 para. 1 of the instructions for investigators, issued by the 

Ministry of the Interior, 12 December 1995, No. 82/1995. 

 
26
 Art. 51, para. 4 of the instructions for investigators, issued by the 

Ministry of the Interior, 12 December 1995, No. 82/1995 reads:  

An interrogation of the defendant is an undeferable operation in view of the 

purpose of mandatory defense, in particular when there is a risk that a 

delayed operation might result in a loss, destruction or corruption of 

evidence for detection, collection and presentation of which the defendant s 

testimony is necessary (such as in case of securing objects important for the 

criminal procedure, finding an accomplice or eliminating consequences of the 

crime .  

 



absence.  The investigator may also proceed with the interrogation if the selected or appointed 

attorney cannot be reached.
27

 

 

The Suspect 

 

The obligation to be defended does not arise prior to the notification of the accusation.  

Therefore a detained person will under no circumstances have an appointed attorney.  

Consequently, if the suspect does not have his own lawyer, the interrogation will proceed in 

absence of counsel.  If the suspect does have a lawyer and requests his presence, the investigator 

is obliged to try to contact him.  However, if the investigator does not succeed in this effort he 

may conduct the interrogation in the absence of counsel.  The investigator is not obliged to prove 

that the interrogation of the suspect was an undeferable act.
28

  

 

C. The Right to Confer with Counsel in Private 

 

The CCP extends the right to confer with counsel in private to those held in custody and 

prison, but does not explicitly guarantee this right to suspects or accused persons who have been 

deprived of liberty but not yet been placed in a custody facility.
29

 

 

D. The Role of Counsel During Interrogations 

 

During the interrogation the lawyer cannot advise his client on how to answer questions, 

but may, after the authority finishes the interrogation, ask additional questions.
30

 

 

E. Length of Legal Detention 

 

Article 8 of the Charter currently states that the detained suspect must be produced before 

a judge within 24 hours, and that the judge then has 24 additional hours to decide on placing the 

individual in custody.
31

  An amendment to the Charter which will take effect on 1 January 1999 

extends this first time period to 48 hours.  The amendment was necessitated by the fact that the 
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 Art. 53, para. 2 of the instructions for investigations. 

 
28
 The declarations of the suspect taken before the notification of the 

accusation  cannot be used as evidence before the court. This is seen as 

justifying, to a certain extent, the lack of sufficient procedural safeguards 

against exertion of pressure on the suspect when he is interrogated alone. 

Such declarations are however placed in the file presented to the court.  

 
29
 While the CCP guarantees an accused person who has been placed in pre-trial 

custody or who is already serving a prison sentence the right to talk to his 

lawyer without a third person being present  (  33 CCP), the suspect s right 

is to consult with  an attorney, with no mention of whether such 

consultation may be made in private. (  76, para. 5 CCP). 

 
30
  165, para. 1 CCP. The accused cannot ask his lawyer how to answer a 

question which has already been asked (  33, para. 1 CCP). 

 
31
 Article 8(3) of the Charter. 

 



Charter, the CCP and the Police Law contained inconsistent terminology which led to a situation 

where suspects were routinely deprived of liberty for up to 72 hours before a custody decision 

was taken.  Many police authorities had interpreted the Charter‟s time-limit on detention in such 

a way that a period of “holding” a suspect pursuant to the Police Law was not included in the 

permitted 24 hours.  However, in a November 1996 ruling, the Constitutional Court declared that 

the Charter permits only a single, 24-hour period of deprivation of liberty before the suspect 

must be brought before a court, regardless of the legal basis of the apprehension or detention.
32

  

It is interesting to note that the response of the Parliament to the Constitutional Court‟s ruling 

was not an amendment to the legislation aimed at guaranteeing adherence to the 24-hour time 

limit, but an alteration of the constitutional standard so as to fit the previously unconstitutional 

practice. 

 

F. Pre-Trial Custody 

 

1. The Custody Hearing 

 

Following receipt of a custody motion, a judge must interrogate the detained person and 

decide within 24 hours on whether or not to place him or her in custody.  The time and place of 

interrogation must be immediately announced to the defense counsel, regardless of whether 

selected by the accused or state-appointed, but only in those cases where the accused or counsel 

expressly requested the latter‟s presence.  Counsel may put questions to the accused, but may do 

so only after being given permission by the judge.  The duty of the investigator to notify counsel 

of the custody hearing is fulfilled if the investigator attempts to do so but finds him or her 

unreachable.  Leaving a message at the attorney‟s office, on an answering machine or with an 

adult at the attorney‟s residence is sufficient to fulfill the legal obligation to notify. 

 

Complaining Against the Custody Decision and Applying for Release 

 

The accused may file a complaint against the decision to place him in custody within 

three days.  Additionally, he may lodge a request for release with the state‟s attorney at any point 

during the custody period.
33

  If the state‟s attorney does not grant this request, it must be 

submitted immediately to the judge.  The accused may lodge a repeated request no sooner than 

14 days, unless he provides new reasons or arguments.  

 

The criminal procedure authorities are obliged to evaluate throughout the procedure 

whether or not the grounds for custody remain in effect.
34

  During the pre-trial phase, the judge 

must carry out such an evaluation when deciding on a proposal to extend custody and when 

deciding on a release request submitted by the accused.
35
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 See IV. US 246/96.  An English language summary of this decision can be 

found in the Venice Commission s Bulletin on Constitutional Case-law (Third 

Edition, 1996) p. 344. 

 
33
  72, para. 2 CCP. 

 
34
  72, para. 1 CCP. 

 
35
 Id. 



 

3. Duration of Custody 

 

The CCP requires the criminal procedure authorities to administer cases involving 

persons held in custody as a matter of priority.  An initial period of pre-trial custody lasts six 

months.  Based on a proposal of the state‟s attorney this period may be extended to one year by 

the judge, or to two years by a full chamber.  The total length of pre-trial custody and detention 

during the court proceedings may not exceed two years, except for where the complexity of the 

case or other serious reasons mean that release of the accused would jeopardize the aim of the 

criminal procedure.  In such cases, the Supreme Court can extend the custody period to three 

years, or four years in particularly serious matters. 

 

 

III. RULES GOVERNING LEGAL AID 

 

A. General Provisions Governing the Right to Free Legal Assistance 

 

The CCP establishes a right to free-of-charge or reduced-fee legal defence to accused 

persons who do not have sufficient funds to hire an attorney.
36

 

 

Czech criminal law knows a division of criminal cases according to whether or not the 

defendant is required to be represented by defense counsel, a determination which is based on the 

defendant's personal circumstances and the gravity of the case.  As provisions governing legal 

assistance for the indigent vary considerable according to whether defense is required by law, 

these two types of circumstances will be treated separately. 

 

B. Legal Assistance in Cases Where Defense is Mandatory 

 

The accused must be represented in all phases up to and including the trial itself
37

 if: 

 he or she is in custody, in prison or being held in hospital for observation; 

 his or her legal capacity has been reduced or denied; 

 she or he is between the ages of 15 and 18; 

 she or he is the subject of proceedings against an escapee; 

 mandatory representation is determined by the competent authorities to be necessary for 

other reasons, such as where there are concerns that a physical or mental handicap may affect 

the accused‟s ability to defend himself/herself; 

 the proceeding takes place in relation to an offense punishable by more than five years in 

prison; 

 she or he is subject to a proceeding on extradition or imposition of protective medical 

treatment. 

                                                                                                                                                                                           
 
36
  33, para 2 CCP. 

 
37
 The provisions governing mandatory defense in sentence execution 

proceedings and breach of law complaint proceedings are slightly different. 

 



 

The two basic criteria for establishing the obligation to be defended are therefore a) the 

ability of the accused to defend himself and b) the seriousness of the possible outcome of the 

trial.  The former criterion is based on the accused‟s physical location, his access to materials 

necessary to prepare his defense, his mental and physical condition and his age, while the latter is 

determined by the severity of the punishment or treatment which may result from the criminal 

procedure.   

 

The legal and factual complexity of the case, important factors in the determination of 

“the interests of justice" under Article 6(3)(c) of the European Convention, are not of explicit 

relevance to the question of mandatory defense under Czech law.  Some have argued that the 

“other reasons" clause could be invoked by the judge or state‟s attorney to cover those cases 

where complexity is of concern.
38

  The authors of this study were unable to locate any evidence 

that this is done in practice, however.  Furthermore, given that none of the listed criteria refer to 

the circumstances of the case itself (and indeed the “other reasons" clause lists as examples only 

additional factors concerning the physical and mental state of the accused), it could be argued 

that consideration of “complexity" is not guaranteed in the absence of explicit reference. 

 

If the defendant has no attorney in a case where defence is mandatory, a deadline is set 

for him to select an attorney.  Following its expiration, an attorney is appointed by the chairman 

of the chamber or, in the pre-trial proceeding, by the judge.
39

 

 

The act of appointing an attorney is carried out in accordance with the rules governing 

the work of judges and the courts,
40

 which establish that the courts select ex officio defenders by 

following a list of the attorneys working in the region of the court organized in alphabetical 

order. 

 

All attorneys are eligible for appointment, and are obliged to accept the assigned case 

except for where “serious reasons” prevent him or her from doing so.  The law does not specify 

which reasons are serious, and in practice attorneys refuse appointments for reasons ranging 

from ill-health to being simply too busy with other cases.  The defendant also has the right to 

request that appointed counsel be replaced.  In both circumstances the appointment is canceled 

by the chairman of the chamber or the judge in the pre-trial procedure.
41

  An ex officio 

appointment is also canceled when the reason for mandatory defense ceases to exist, such as, 
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 See the commentary to  36 in J. Baxa, V. Král, F. Pury, and P. Šámal, 

TRESTNÍ ÁD, KOMENTÁ , (Prague, C.H. Beck 1995). (Hereafter Beck commentary .) 
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 Although the CCP envisions the judge selecting and appointing ex officio 

defense counsel, in practice this judicial appointment  sometimes consists 

of a formal confirmation of an attorney whom the investigator contacted and 

offered the case to at an earlier point in the procedure. 
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 Art. 30 of the Office Code for District and Regional Courts.  

 
41
  40 CCP. 

 



e.g., when the crime is reclassified as a lesser offense or when the defendant is released from 

custody.
42

 

 

Attorneys providing defense ex officio are compensated on a case by case basis, and as a 

rule receive payment at the conclusion of the criminal procedure.  Appointed attorneys therefore 

are required to cover the costs of defense out-of-pocket, and except in extraordinary 

circumstances do not receive any advance payment.   

 

Ex officio attorneys are compensated in accordance with a Ministry of Justice decree 

governing non-contractual payments of attorneys, which is known as the advocate‟s tariff.
43

  

According to this decree, a criminal matter is assigned a “tariff value” according to the severity 

of the sentence which may result if the defendant is convicted, and this may range from 500 

Czech crowns for less serious criminal matters which are handled in a non-public session, to 

1,000 crowns where the crime in question is punishable by up to one year in prison, to 50,000 

where the crime is punishable by over ten years imprisonment or an exceptional punishment.
44

  

Linked with the tariff value of a given case is a “unit price” which determines what the attorney 

is actually to be paid for each individual act of legal assistance (e.g. attending an interrogation, 

preparing a complaint, etc.
45

)  Using the examples above, this unit price works out to 225, 675 
46

  The appointed attorney is additionally entitled to reimbursement for 

direct expenses, including telecommunication and travel expenses, photocopies and so on.  The 

level of compensation and reimbursement are determined by the criminal procedure organ which 

terminated the prosecution on the basis of a proposal presented by the attorney. 

 

In mandatory defense cases, the convicted individual is required to reimburse the State 

for the costs of his legal defense, unless he or she has the right to free-of-charge or reduced-fee 

defense.  To date no uniform means test has been established, and in practice the determination 

of who has the right to free or discount legal assistance is made on a case-by-case as well as 

court-by-court basis. 
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 The Legal Profession Tariff, as amended by Decree no. 235/1997, dated 

September 25, 1997. 
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 The current exchange rate is approximately 30 Czech crowns (K ) to 1 US 

Dollar. 
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 The various types of legal assistance acts  are exhaustively listed in the 
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 The rates listed here reflect a temporary 10 percent reduction in tariff 

rates enacted in October 1997 as a result of general budgetary constraints. 
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C. Legal Assistance in Cases Where Defense Is Not Mandatory 

 

Where the indigent defendant is under no obligation to be represented, the situation is 

markedly different than that described above.  This is first and foremost due to the fact that the 

CCP contains no provisions establishing how the indigent defendant wishing to exercise the right 

to free legal assistance is actually able to do so when defense is not required.   

 

Given the lack of a mechanism in the CCP for implementing the right to free legal 

assistance in non-mandatory defense cases, and in the absence of a specific law governing legal 

aid, the most relevant piece of legislation is the Law on Advocacy.  According to provisions in 

this law, any individual
47

 who has been unable to secure legal representation is entitled to request 

that the Bar Association designate an attorney for him.  The text additionally obliges the attorney 

designated in this manner to provide the required legal services,
48

 and to do so free-of-charge or 

for a reduced fee if this condition is specified in the designation.
49

  The law does not specifically 

mention the indigent or criminal defendants, as an inability to pay for legal assistance is only one 

of numerous circumstances in which the individual might require the assistance of the Bar, and 

as such designations may be made in cases of any type -- civil, administrative as well as 

criminal.
50

  The Law on Advocacy does not constitute a part of criminal law, and it establishes 

no explicit link with the right to free legal assistance set out in the CCP.
51
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 Neither the Bar designation provision set out in the Law on Advocacy nor 

any provision establishing rights of criminal defendants differentiates on 
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 Except for in the cases listed in  19 of the Law on advocacy, which 

include situations involving conflicts of interest, etc. 

 
49
 In contrast to the situation of a court-appointed attorney representing an 

indigent defendant in an mandatory defense case, counsel designated by the 
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international legal institutions. 
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 In many ways the possibility of requesting the assistance of the Bar 

appears to be a rather makeshift response to the need to implement the 

constitutional right: the possibility of asking for the assistance of the Bar 
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defendants, but in legislation governing the performance of a specific 

profession, in a chapter dealing with the rights and obligations of the 

practitioners of that profession.  The leadership of the Bar Association 

itself seems to view designation in this manner as a stop-gap measure, 

labeling it the only remaining possibility  given the fact that there is no 

specific provision in the Code of Criminal Procedure which would govern the 

right to free defense.  (From The role of the legal profession in defending 

human rights , a chapter in Report on the State of Human Rights in the Czech 

Republic, 1996, [hereinafter CHC Annual Report ] Czech Helsinki Committee, 

Prague, 1997, p. 74.  The chapter was written by representatives of the Bar 

Association.) 



 

At the time of writing the Bar Association has yet to adopt formal procedural guidelines 

governing the designation of attorneys.  The registry section of the Bar has explained that in the 

interim assignments are being made in accordance with the following rules: 

 no clearly illegitimate aims are pursued; 

 each appointment is made for one legal case only; 

 a person requesting free or reduced-fee legal assistance has to prove that such service was 

already denied by at least two attorneys. 

 if the applicant meets the requirements of § 12(5) of the Advocate‟s Tariff,
52

 and if he can 

prove that his social and financial situation gives reason for providing legal assistance for a 

reduced fee or free of charge, the Bar Association shall indicate this directly in the 

appointment decision. 

 

The first criteria is not applied to requests for criminal defense.  The second guideline 

was established as a response to the mistaken understanding of some persons that the designated 

attorney would be able to help them with a variety of different legal needs.  The requirement to 

prove that legal assistance has been denied by two lawyers is intended to ensure that the 

individual first takes sufficient steps on his or her own before turning to the Bar.  This 

requirement is not strictly applied when the request for designation of counsel is submitted by an 

incarcerated individual or an elderly or handicapped person. 

 

The fourth requirement links eligibility for free or reduced-fee legal services with 

fulfillment of the “requirements” governing reduction in the level of fees fixed by ministerial 

decree.  However, as neither the mentioned decree nor any regulation or set of rules issued by the 

Bar Association specifies how financial need is to be demonstrated or evaluated, it is unclear 

how the Bar deals with this aspect of requests for free legal assistance. 

 

In making the actual designation of an attorney, the Bar takes into consideration the place 

of residence of the applicant and the areas of specialization of the attorney to be assigned to the 

case. 

 

The Rights of the Accused and the Duty to Inform 

 

The ability of an indigent criminal defendant to take advantage of the services provided 

by the Bar Association depends largely on the extent to which he or she is aware that this 

possibility exists.   

 

                                                                                                                                                                                           
 
52
  12 (5) of the tariff reads: 

 (5) If the Czech Bar Association has appointed a lawyer for 

someone who cannot acquire legal assistance and if this person's 

social and financial situation gives adequate reasons, the Czech Bar 

Association can specify within the terms and conditions of providing 

this legal service that non-contractual fee shall be proportionately 

reduced or, possibly, provided for free.  

 



The CCP establishes the explicit obligation on the police, the state‟s attorney and the 

courts to inform the prosecuted individual of his or her rights and to enable the accused to 

exercise these rights to their fullest extent.
 
 With explicit reference to legal defense, criminal 

procedure authorities are further obliged to make it possible for the accused to take full 

advantage of the legal assistance provided. This obligation clearly implies that the authorities 

must do more than merely inform the defendant that she has a right to free assistance if he cannot 

afford to hire an attorney; they must also provide the defendant with the basic information 

necessary to exercise this right.  Although this obligation extends to every stage of the procedure, 

access to legal assistance is often most crucial in the pre-trial phase of the procedure.
53

  For this 

reason, the duty to inform within the pre-trial phase will be examined in closer detail. 

 

a. The Police 

 

During the very first stage of the procedure, e.g. when an individual is arrested or 

summoned to the police station, the notification duty rests with the police.  At the time the 

suspect is informed of the charges against him, the investigator or the police officer in charge 

presents him with a statement of rights.  The accused is asked to read the statement
54

 and then 

sign it as confirmation that he has understood its contents and been duly informed of his rights.  

The signed statement is then placed into the file.   

 

The information provided to the accused consists simply of direct quotations from the 

CCP.  This means that in the case of the right to free legal assistance, where the CCP provides no 

relevant procedure for securing representation, the information provided is of little practical use.  
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 This view  is supported by Supreme Court Justice Pavel Šámal, who has 

written that  

[...] the initial stage of the pre-trial procedure is carried out 

quickly in most cases because this is where basic evidence must be 

presented in order to determine whether the accusation is actually 

justified.  This often decisive stage of the procedure is when the 

defendant is supposed to collect documents on his inability to pay 

the defense costs and on his social situation and to ask the Board 

of the Bar Association for a decision.  He performs this latter task 

either by himself or via the defense attorney who would be willing 

to take the defense case in the event of an affirmative decision of 

the Bar.  For its part, the Bar must take into consideration also 

the nature of the case pursuant to  22 of the Legal Profession 

Tariff.  These facts alone show that such a procedure is not 

suitable for criminal trials. [...] This lengthy and demanding 

proceeding is absolutely unsatisfactory in respect of the right of a 

detained person to select an attorney and to consult him during 

detention pursuant to  76, para. 5 of the CCP because in reality a 

detained person who does not have sufficient means cannot take 

advantage of this legal right at all.    

P. Šámal, The Right to Free Defense, PRÁVO A ZÁKONNOST 581 (1991).  

Although numerous amendments to the procedures described by Šámal 

have been enacted in the ensuing years, the complications and 

difficulties he discusses have not been significantly alleviated. 
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 The statement is read out to the illiterate. 

 



This situation appears to be exacerbated by an overly narrow interpretation of the duty to inform: 

in the view of several law enforcement officials contacted by the authors, the Police are not 

required to do anything beyond providing the information contained in the statement of rights.  

One deputy director of investigation said that provision of free legal representation is a matter for 

the Bar Association; asked if the police provide the address or telephone number of the Bar to 

persons charged with crimes, the officer in question replied that the CCP establishes no such 

obligation on the police to do so.   

 

b. The State‟s Attorney 

 

Although overall supervision for ensuring adherence to the law in the pre-trial procedure 

rests with the state‟s attorney, discussions with various state‟s attorneys showed that prosecutors 

rarely address the issue of free legal defense as such.  A high state‟s attorney for Prague stated 

that in his long career he had encountered the matter on only one occasion, and that was under 

the very different legal circumstances which existed prior to 1990.  A member of the State‟s 

attorney‟s office for Prague 4 stressed that §§33 and 36 of the CCP contain all of the information 

that the State‟s attorney is required to provide the accused; on the matter of requesting assistance 

from the Bar Association this state‟s attorney said she had never heard of the possibility.  In the 

opinion of the High State‟s attorney it would be a private civil matter for an accused person to 

ask the Bar Association for assistance; the state cannot appoint an attorney to provide free legal 

assistance, because it would then have to pay the legal fees in the event the accused were 

subsequently convicted.
55

 

 

c. The Courts 

 

The manner in which the courts endeavor to guarantee full implementation of the right to 

free legal assistance in the pre-trial procedure is closely linked with the question of whether the 

accused is to be taken into custody.  Where pre-trial custody is proposed by the state‟s attorney, 

the accused is brought before a judge very early in the procedure, and the judge is in theory 

directly involved in ensuring that counsel is either hired by the accused or appointed by the 

court.  In cases where defense is not required, the accused is not taken into custody and therefore 

does not ordinarily come before a judge during the pre-trial phase.  The first juncture at which 

the court is involved in informing the defendant who is prosecuted at liberty of his rights is when 

the indictment and summons to the main hearing are conveyed to the defendant.  The official 

notice containing the time and date of the hearing instructs the defendant of the steps to be taken 

should he wish to avail himself of free or reduced-fee legal assistance. Unfortunately many 

courts are still using back supplies of old forms -- some of which were printed in the 1980s -- 

which instruct the indigent defendant in need of legal assistance to contact an institution which 

was abolished in the early 1990s. 

 

Beyond responding to requests and motions filed by the defense and prosecution, judges 

have significant duties to ensure that the pre-trial procedure is carried out in accordance with the 

law.  For example, the judge is required to verify that all procedural safeguards guaranteeing a 
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 All interviews mentioned in this paragraph were conducted in September and 

October 1997.  Notes on file with the authors. 

 



fair trial were respected throughout the pre-trial phase.  Of special relevance to the rights of 

indigent defendants, this provision obliges the judge to commence a preliminary examination of 

the indictment “where the preliminary procedure was not carried out in accordance with the law, 

especially if regulations ensuring the right to defense were breached.”
56

 

 

d. The Bar Association 

 

For its part, the Bar has not undertaken any large-scale public information efforts aimed 

at informing the general population of the possibility to request its assistance in securing counsel.  

The Bar does provide weekly free legal advice sessions to help members of the public to 

familiarize themselves with their rights and duties. The 6,000-member Bar Association assists an 

average of 40 persons per two-hour session, or 1,600 persons per year in this manner.
57

  (A 

statistical breakdown of the legal needs of those attending the sessions is not available.)  These 

sessions are held only at the office of the Bar in Prague, and the association cites a lack of 

suitable premises in other towns as the reason for the fact that a similar service is not provided to 

citizens residing outside of the capital
58

. 

 

D. Free Legal Assistance Beyond the First and Second Instance 

 

The legal aid framework for mandatory defense cases extends throughout the duration of 

the criminal procedure, that is, through the second instance and until the decision of the appeal 

court becomes legally binding.  The provisions governing mandatory defense additionally cover 

punishment execution proceedings as well as breach of law complaint proceedings before the 

Supreme Court
59

 and recommencement proposal hearings.  The reasons for mandatory defense in 

all three of these proceedings vary slightly from the conditions governing the preliminary and 

main phases of the procedure.
60

 

 

1. The Constitutional Court 

 

Given its role as the final arbiter of the rights and freedoms enumerated in the Czech 

Constitution -- which in light of Article 10 of the Constitution include also the rights guaranteed 

by the ECHR and ICCPR -- the Constitutional Court occupies a vital position in the Czech 

judiciary
61

.  This position is made more significant by the fact that the provisions and case-law of 
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 See  186 CCP. 
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 No counseling sessions are held during the summer months of July and August.  

Source:  Letter from Bar Association Registrar, 21 July 1997. 
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 CHC Annual Report, p. 72. 
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 The breach of law complaint proceeding results from a formal complaint filed 

by the Minister of Justice in cases where he or she questions the legality of 

the criminal procedure steps which were carried out.  These proceedings may be 

initiated at any time, and are governed by  266-276 of the CCP. 
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 See  36a CCP. 
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 The European Commission of Human Rights established already in 1994 that an 



the ECHR and ICCPR are almost never considered in regular Czech courts despite the self-

executing nature of these instruments under Czech law. 

 

a. Lack of Information 

 

Petitioning the Constitutional Court raises a special set of problems for the indigent 

criminal defendant.  The first problem stems from the fact that criminal defendants are generally 

not provided with any information about this institution.  As the Czech legal system views the 

Constitutional Court as an extraordinary court detached from the rest of judicial system, Czech 

criminal law does not require the criminal procedure authorities to inform the defendant of the 

availability of this court or of the requirements for submitting complaints to it.  Moreover, the 

defense attorney is not under any obligation to instruct the client of his constitutional rights, nor 

to inform him of the possibility of petitioning the constitutional court in cases where these rights 

may have been violated.  Therefore, in order for the indigent defendant to be able to secure 

access to the Constitutional Court, he must first be aware of or educate himself of
62

 his 

constitutional rights and of that the fact that there exists a special court for adjudicating these 

rights (a relatively new institution in the Czech Republic).  Where a would-be complainant has or 

attains this level of knowledge, he or she would then have to concentrate on meeting the 

procedural requirements for lodging a constitutional complaint. 

 

b. Representation Requirement 

 

A constitutional petition may be submitted only by an advocate.
63

  However, unlike the 

mandatory defense provisions set out in the Code of Criminal Procedure, the Constitutional 

Court‟s representation requirement is not matched by any mechanism for ensuring that indigent 

petitioners have access to the required legal assistance. 

 

The difficulty of meeting the representation requirement for criminal defendants is 

compounded by the fact that the legal duties and obligations of the court-appointed attorney end 

with the appellate phase of the proceeding.  Therefore, an indigent criminal defendant or 

convicted person interested in asserting his rights before the Constitutional court would first have 

to find a new attorney.  There are two avenues established in law for doing so. 

 

                                                                                                                                                                                           
individual who complains of a violation of his Convention rights by a state 

organ of the Czech Republic has not exhausted domestic remedies unless he has 

submitted a complaint to the Constitutional Court. See Decision of  7 April 

1994 on the admissibility of Application no 22926/93, J.A. v. Czech Republic. 
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 Prisoners in the Czech Republic are severely limited in their attempts at 

self-education by the poor state of legal materials made available in prisons, 

and by the fact that prisoners have little or no access to qualified legal 

advice once they begin serving their sentences. 

 
63
 In certain circumstances a notary may also submit a constitutional 

complaint.  For the purposes of this discussion however, this possibility is 

not of relevance. 

 



The first possibility would require the potential complainant to find an attorney willing to 

provide representation on the basis of a possible post-procedural reimbursement.  According to 

the Law on the Constitutional Court,
64

 the court will  reimburse the costs associated with legal 

representation where the applicant is indigent and where he or she files a motion requesting 

reimbursement. Such a motion may only be considered after a decision on admissibility has been 

made, however.  This means that the attorney willing to represent an indigent person before the 

Constitutional Court on the basis of a possible reimbursement would have to be willing (and 

financially able) to do a significant portion of the work involved -- preparing the petition -- 

without any guarantee of subsequent payment.  If the petition he submits on behalf of his client is 

ultimately rejected, he will have to give up claim for compensation for a possibly sizable amount 

in work; if the petition is accepted, the attorney would then still have to file a motion requesting 

reimbursement and prove his client's financial circumstances. 

 

The second possibility for the indigent to gain the assistance necessary to submit a 

constitutional complaint is by means of the Bar Association designation procedure described 

above.   

 

The legal assistance problems confronting the incarcerated are known to the 

Constitutional Court. A member of the court shared the following opinion with one of the 

authors: 

 

“It has been my experience that complainants in prison or custody are very restricted 

by the provisions governing access to legal representation.  They have no chance to 

look for a lawyer, and lawyers from the criminal procedure often refuse to take on 

constitutional complaints.”
65

   

 

 

 

c. The Deadline for Filing Complaints 

 

A second crucial requirement is that the constitutional complaint must be lodged within 

60 days of the occurrence of the alleged rights violation.  Unlike the legal framework governing 

submissions to other court and authorities, the Law on the Constitutional Court does not foresee 

an extension of this deadline in exceptional circumstances. 

 

It is worth noting that the problems associated with legal assistance before the 

Constitutional Court seem to have been created by design.  The current set-up reflects a belief 

that limiting access to the court was necessary to prevent it from being flooded with unfounded 

petitions.  As has been illustrated by the workings of the European Commission of Human 

Rights, mechanisms however do exist whereby “quality control” and universal access may 

peacefully co-exist.
66

  Moreover, there is evidence that the mandatory representation approach 
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 From a conversation with JUDr. Pavel Holländer, May 1997. 
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 On this point, Judge Holländer stated that  



has resulted in the Constitutional Court finding itself on the losing side of both of these battles:  

not only is the right to equal access insufficiently guaranteed, but the representation requirement 

has not protected the court from being forced to deal with substandard petitions.
67

 

 

E. Rules Governing pro bono Work 

 

Prior to the enactment of a new advocate‟s tariff in 1996, the situations in which an 

attorney could directly provide free legal assistance were strictly regulated:  such assistance 

could not extend beyond simple, informative advice unless the attorney had the explicit consent 

of the Board of the Bar Association.
68

  Under the current advocate‟s tariff each attorney has the 

right to make an independent decision on requests for pro bono legal assistance.  Despite this 

development however, it can be said that Czech legal culture does not promote this practice.  For 

example, the Law on Advocacy anchors in its definition of “legal services” the idea that such 

acts are performed in return for monetary compensation. Moreover, many advocates view pro 

bono legal assistance as a form of unfair competition which could be used to gain publicity and, 

subsequently, additional fee-paying clients. 

 

F. Legal Assistance Provided by NGOs 

 

Several NGOs are involved in providing legal counseling and in assisting individuals in 

finding attorneys.  However, due to the fact that the Law on Advocacy prohibits an advocate 

from working in the direct employ of a firm or organization, NGOs are prevented from providing 

actual courtroom representation.  The law establishes that the profession of advocate is by 

definition exercised in an independent, entrepreneurial manner,
69

 and that legal services are to be 

provided and remunerated on a per-unit basis.   

 

G. University Legal Clinics 
                                                                                                                                                                                           

[i]t  is our general belief that it would be better for [the judges 

of the Constitutional Court] and would be in the interest of 

guaranteeing the individual's rights if we had the possibility to 

assign representation in exceptional cases, just like in the 

criminal procedure.  However, the legal regulations are 

unfortunately already set the way they are.  
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 See p. 72 the CHC Annual Report, where Judge Holländer is quoted as saying:   

Even though the Law concerning the Constitutional Court has been in 

effect since 1 July 1993, many lawyers have still not become 

properly acquainted with it as is witnessed by the fact that 90% of 

powers of attorney presented to the Constitutional Court are not in 

accord with  31 of the Law.  The Constitutional Court has to call 

upon lawyers, often repeatedly, to set right their powers of 

attorney, which places burdens on judges, assistants and 

administrative workers, and repeated failures raise doubts about 

whether lawyers are properly carrying out their duties in the 

interests of their clients.   

 
68
  4 of Decree 270/1990 of the Ministry of Justice. 
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  11 of the Law on Advocacy. 

 



 

There are as yet no functioning legal clinics at Czech universities. 

 

IV. DESCRIPTION OF PRACTICE 

 

A. Assistance Actually Provided in Mandatory Defense Cases 

 

In practice, formal legal representation is ensured for every defendant whom the law 

requires to be defended.  However, the legal assistance provided to indigent persons in 

mandatory defense cases varies significantly in quality and often does not constitute effective 

assistance. A sampling of common problems would include the following: 

 

 Investigators often fail to take the necessary steps to ensure legal assistance in the crucial 

early stages of the procedure and in particular at interrogations.  On the other hand, it is not 

uncommon for an attorney who was properly appointed to make initial contact with his client 

weeks -- and, in some cases, months -- into the procedure. 

 The legal assistance provided by ex officio defenders is often merely formal.  Many 

defendants complain that the appointed attorney did not seem to care about the case and 

therefore was not adequately prepared to provide effective defense.  This sentiment is usually 

based on factors such as the attorney's failure to visit the defendant in custody in order to 

prepare a defense strategy, the fact that the defendant's correspondence to the attorney went 

unanswered, or that the attorney failed to explain fully the ramifications of decisions on 

appeals, available extraordinary remedies, and so on. 

 For various reasons, many defense attorneys fail to take an active role in the procedure itself.  

This is reflected in the relatively low frequency with which attorneys conduct private 

investigative steps or call expert witnesses and also in a passive approach to interrogations, 

cross-examination of witnesses, and so on. 

 

In the absence of any reliable statistics or meaningful studies concerning the quality of 

defense provided by court-appointed attorneys (or for that matter those hired privately), attempts 

at isolating explanatory factors for these circumstances can only be based on general 

observations and comments. 

 

1. Insufficient Human Rights Training 

 

Poor quality of legal defense cannot be explained by gaps in the formal legal framework 

governing the general responsibilities of attorneys.  The relevant regulations, and in particular 

those enacted into law in the last few years, establish clear standards for professional conduct.  

For example, the CCP obliges defense counsel to provide necessary legal assistance to the 

defendant, and to apply the means and manners of defense as specified in the law in order to 

protect the defendant‟s interests efficiently, while the Law on Advocacy requires attorneys to 

protect human rights, to defend and promote the legitimate interests of the client, to follow his 

instructions (except where these are in conflict with the law or professional regulation), to apply 

consistently and in the interest of the client all legal means deemed beneficial by the attorney and 

to apply the same care and caution in cases where they are appointed by the court or designated 

by the Bar as they would do in privately contracted cases. 



 

That such standards have been anchored in law but not in practice
70

 is linked with the fact 

that the legal profession and the system of legal education in the Czech Republic have yet to 

undergo significant and much-needed modernization.  The law invokes “the protection of human 

rights,” yet neither Czech law faculties nor the Czech Bar Association have endeavored to 

provide current and future attorneys with the training necessary to understand what the notion of 

protecting human rights actually implies.  Moreover, the general level of knowledge among 

attorneys of international human rights instruments is strikingly low, notwithstanding the 

domestic applicability of these instruments in the Czech Republic. 

 

 

Financial Arrangements 

 

 As it is widely understood that some attorneys view ex officio cases as a burden,
71

 the 

poor quality of defense might be explained by the inadequate legal regulation governing payment 

of court-appointed attorneys. 

 

Like many professions attempting to adjust to the new rigors of the market economy, the 

Czech legal profession has undergone a fundamental transition over the past half decade.  This 

development has brought rapid changes in both the types of work undertaken by attorneys and 

the amounts of money which they can earn.  Privatization and the new business climate it has 

brought with it have opened up many opportunities for lawyers specializing in commercial and 

civil law, particularly for those who have succeeded in securing the business of the rapidly 

growing number of foreign firms operating in the country.  The economic conditions in the 

public sector on the other hand remain relatively austere, and this factor naturally affects the 

funding available for the criminal justice system.  The combination of the increasing profitability 

of practicing commercial law, the enormous costs of running a competitive law office, and the 

unattractive conditions of providing legal services to the state has resulted in a situation in which 

it has become nearly impossible for an attorney to survive financially on criminal work alone. 

 

Contrary to what might be expected however, this situation is not completely attributable 

to the actual level of remuneration for court-appointed defense work.  The tariff governing the 

fees for criminal defense work does not distinguish between attorneys contracted privately and 
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 The Bar Association estimates that between the beginning of 1996 and mid 

1998 over 100 attorneys were subjected to disciplinary proceedings as a result 

of the manner in which they had provided criminal defense. 
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 See, e.g., Constitutional Court decision US 89/94 of 29 November 1994, where 

an advocate unsuccessfully complained that compulsory court appointment 

equated with forced labor prohibited by Article 9 of the Charter of 

Fundamental Rights and Freedoms; See also the article On the problem of 

judicial appointments of defense attorneys, Bulletin Advokacie  83-86 (Nos. 6-

7, 1997), which discusses complaints the Bar Association has received from 

some attorneys who feel that they are receiving a disproportionate number of 

ex officio appointments. The article also mentions attorneys requesting to be 

absolved from the obligation to accept court appointment in order to have more 

time for lecturing and research activities. 

 



those providing defense services ex officio.  Although the former are not bound by the non-

contractual rates established in the tariff when providing legal services to paying customers, in 

the majority of cases they and their clients opt to use these rates as the basis for fee calculation.  

The major financial difference separating court-appointed lawyers from those privately hired is 

the point in time when they actually receive payment for their services.  As a rule, the court-

appointed attorney does not receive any advance payment, and he or she must cover the costs 

incurred during the entire procedure out-of-pocket.  (As mentioned above, payment may only be 

requested once the relevant criminal procedure authority issues a final binding decision.)  It is 

not uncommon for an attorney to have to wait up to two years to receive payment for services 

provided upon court-appointment. 

 

Given these circumstances, it is often in the attorney‟s interest to have the procedure 

completed as soon as possible.  This factor may significantly influence decisions on the amount 

of effort invested in a case.  In the case of the standard appeal, for example, a decision to waive 

the right of appeal may mean that counsel is paid for his services many months earlier than if the 

procedure continued into the appellate instance.  It could therefore be argued that the legal 

provisions governing payment of ex officio defenders constitute a significant financial 

disincentive for the attorney to act in the best interests of his or her client. 

 

It is worth noting that an alternative school of thought suggests that it is the attractiveness 

of the financial conditions governing court-appointed defense work which is at the root of the 

poor quality of assistance.  According to this view, ex officio appointments are a popular way for 

some attorneys to earn the same amount as they would in private cases but without having to 

invest similar effort.  Because the client is not paying the legal fees himself, he is unable to exert 

any control over the amount or quality of assistance provided.  The attorney is therefore free to 

devise a legal strategy which entails the highest costs for the least effort. 

 

 

B. Assistance Actually Provided in Cases where Defense is not Mandatory 

 

In practice, criminal defendants are formally instructed that they have a right to free legal 

assistance if they cannot afford to hire an attorney.  They are not, however, provided any 

information which would enable them to effectively exercise this right.  This is reflected in the 

fact that almost no indigent defendants avail themselves of the available free or reduced-fee legal 

assistance. Statistics provided by the Bar Association indicate that during the four year period 

from the beginning of 1993 through the first of January 1997, only 140 individuals requested the 

appointment of counsel by the Bar, and this figure includes legal assistance of all types, civil as 

well as criminal.
72

  By means of comparison, 326,437 criminal accusations were lodged during 

this period
73

. 
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 The Bar Association does not keep a statistics on the type of assistance 

required by those who request the appointment of an attorney. 

 
73
 See Statistical Yearbook of the Ministry of Justice, 1997, page 607.  

 



The most illustrative way to put these numbers into perspective would be to compare 

them with the number of cases where the accused was not represented. Unfortunately, none of 

the relevant state organs maintains such statistics, or for that matter, information on the number 

of cases involving mandatory and non-mandatory defense, or the number of lawyers appointed 

ex officio. 

 

An Alternative Judicial Approach to Bar Association Appointment 

 

In addition to the services provided by the Bar Association, it appears that at least some 

of those in need of legal assistance but who are not covered by the mandatory defense provisions 

might benefit from an alternative judicial approach to the legal assistance problem.  In discussing 

the ambiguity of the relevant CCP provisions, several judges explained to the authors that if 

confronted with a request for legal assistance in a non-mandatory defense case (a request which 

each judge said has been or would be a very exceptional occurrence) they would simply apply, 

per analogiam the provisions governing appointment in mandatory defense cases.  In other 

words, faced with an indigent defendant who wished to receive legal assistance but who was not 

required to be represented, the judge would “convert” the case into one of mandatory defense 

and assign a lawyer. 

 

It is worth noting that in answering this question, the judges referred without exception to 

the leading commentary on the CCP.
74

  The Commentary explains that in the absence of relevant 

provisions in the CCP “it might be possible to apply analogously the provisions of §§38-40 on 

the appointment of attorneys [in mandatory defense cases].”  However, despite the consistency 

of the response of the judges, an officer of the Bar Association has written that “practice for the 

most part does not follow [the] view [contained in the commentary]; the only possibility 

remaining in cases of non-mandatory defense is for defense counsel to be designated by the Bar 

under the conditions (including the condition of free aid) laid down by it.”
75

  This difference in 

opinion among actors directly involved with the designation of lawyers supports the argument 

that the legal assistance needs of indigent defendants in non-mandatory defense cases are not 

dealt with by current legal provisions in a coherent manner.   

 

C. Legal Aid Before the Constitutional Court:  The Practice 

 

As discussed above, the Constitutional Court has its own provisions for financing the 

legal expenses of the needy.  The following statistics illustrate that, in practice, this form of 

assistance has little effect in guaranteeing the indigent full access to this vital judicial body: 

 

 

Legal representation costs reimbursed by the Constitutional Court 
76
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 Statistics on reimbursements were provided by the Constitutional Court upon 

the request of the authors. 

 



 
 

 

 

 
1993 

 
1994 

 
1995 

 
1996 

 
1997 

 
Total 

 
No. of cases where costs 

were reimbursed 

 
0 

 
1 

 
1 

 
1 

 
4 

 
7 

 
Total costs reimbursed  

 

 
0 

 
828 

 
2,560 

 
2,840 

 
23,023 

 
29,251 

 
Total number of 

constitutional complaints 

lodged * 

 
 

523 

 
 

862 

 
 

1,277 

 
 

1,511 

 
 

2,024 

 
 

6,197 

 

*) This number is not limited to complaints declared admissible (figures concerning which 

are unavailable.) 

 

 

There are no available statistics on the number of requests for reimbursement that were 

actually submitted.  However, a recent case before the Constitutional Court illustrates that 

requests have been refused in practice, and possibly in a manner inconsistent with the legal 

framework established by the Law on the Constitutional Court. 

 

In the case of J.L., the representing attorney submitted to the Constitutional Court a 

formal request for reimbursement based on the indigence of his incarcerated client, and did so 

immediately prior to the commencement of the oral hearing, as required by law.  The motion was 

decided upon by the full chamber, whose decision on reimbursement was included in the Court‟s 

final judgment.  According to the reasoning provided by the Court, the request for 

reimbursement was rejected “due to the result of the procedure.”
77

  This ruling is especially 

puzzling in light of the fact that the Law on the Constitutional Court clearly indicates that the 

decision on reimbursement is in no way linked to the final outcome of the case, but with the 

procedural admissibility of the complaint.
78
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  83 reads as follows (emphasis added): 

(1) Should the personal situation or financial means of the 

complainant justify it, especially if she has insufficient financial 

means to pay the costs connected with her representation (  29 and  

30(1)) (hereinafter "attorney's fees), and if the constitutional 

complaint was not rejected on procedural grounds, then on the basis 

of the complainant's motion submitted prior to the first oral 

hearing, the Rapporteur shall rule that the complainant's attorney's 

fees shall be paid by the state, in whole or in part. 

(2) The Rapporteur shall rule on the complainant's motion and shall 

deliver the ruling to the complainant and her representative. If the 

Rapporteur grants the motion in full, the ruling need not include a 

statement of his reasons. 

(3) The Court shall pay the attorney's fees from its budget. 

(4) Until the proceeding is completed, the Rapporteur may annul or 

amend, possibly even with retroactive effect, the ruling under 



 

If in making this ruling the Constitutional Court intended to establish that it will consider 

reimbursing legal representation costs only where the constitutional complaint is successful, the 

ability of an indigent person to secure the legal assistance necessary to lodge a constitutional 

complaint will be limited to a degree substantially beyond that envisioned by the already 

restrictive legal framework.   

 

 

V. CONCLUSIONS AND RECOMMENDATIONS 

 

A. Conclusions 

 

It has been argued in this article that the Czech legal system has yet to create an 

institutionalized, widely understood, smoothly-functioning manner of providing fundamental 

legal assistance to those who cannot afford to hire an attorney.  What this inquiry did not 

decisively establish, however, is perhaps the most basic question of all:  Is the current situation a 

result of a failure to create a mechanism for dealing with specific problems of legal aid, or a 

failure to effectively implement the solution designed and established for this purpose, namely 

the Bar Association‟s designation powers? 

 

Attitudes of numerous individuals working in the relevant state organs support the idea 

that an effective means for providing legal assistance to the indigent does not yet exist.  If the 

Bar Association‟s designation procedure were widely viewed as providing the required State 

response to the problems of indigent defendants, a degree of interaction between the criminal 

procedure authorities and the Bar Association would be required.  Based on the evidence 

available, it would appear that such cooperation is not a matter of course in the day-to-day 

operations of the courts, or in the activities of state‟s attorneys, investigators and police.  Police 

officers have confirmed that they do not inform the accused of the possibility to ask the Bar for 

assistance, and prosecutors have given similar responses.  Although for the courts the question of 

legal assistance in non-mandatory defense cases seems to arise only rarely, courtroom requests 

which have been made by defendants resulted not in notification of the Bar, but in the 

application of legal provisions meant to cover a different legal defense situation. 

 

As for the intent of the legislator when drafting the Law on Advocacy, examination of the 

legislative history shows the situation to be rather ambiguous.  The law was not the result of a 

proposal put forth as part of the governing coalition's specific legislative agenda, nor was it 

adopted as part of a systematic program of implementing the rights and obligations created under 
                                                                                                                                                                                           

paragraph 2, if it is discovered that the situation of the 

complainant does not justify or did not justify the ruling made 

under paragraph 1.  

Further evidence supporting the argument that the Constitutional Court 

departed from the relevant legal provisions in rejecting this motion is 

provided by the language used in the original text. The Czech word for 

rejected  in the sense of  83, para. 1, odmítnout,  is the same as that 

used in  43, which describes admissibility decisions. Where the law describes 

a final decision rejecting a constitutional complaint, the word zamítnout  is 

used. 

 



the new legal order.  The proposal was presented to the Chamber of Deputies as a members' bill, 

and it had three stated purposes:  replacing and merging the previously separate laws governing 

the professions of advocate and commercial lawyer; tackling problematic areas of practice 

established under the prior laws; and modernizing the law so as to bring it into line with 

professional standards in the countries of the European Union.
79

  While proponents of the law 

also cited the need to “assure equal access to justice”, this goal was not matched with proposals 

for specific machinery to meet this end.  The right of the indigent to effective free legal 

assistance is not explicitly mentioned anywhere in the proposal's explanatory report, and the 

section of the law establishing designation of attorneys by the Bar Association receives only this 

brief justification: 

 

“A substantial part of legal services provided by attorneys and commercial lawyers is 

representation before courts and criminal defense  (see Article 40 (3) of the Charter 

of Fundamental Rights and Freedoms).  From this point of view the proposed law 

can be considered a part of legislative changes aimed at improvements in the 

operations of the justice system.” 

 

Perhaps the clearest sign that the designation possibility set out in the Law on Advocacy 

was never meant to provide a lasting, comprehensive mechanism for aiding indigent criminal 

defendants is to be found in the financial arrangement upon which it is based.  As we have seen, 

under the current arrangement, the State does not make any contribution toward the costs 

incurred by attorneys designated by the Bar Association.   In other words, the government has 

made the implementation of one of its obligations under the European Convention on Human 

Rights the responsibility of a particular organization, without assigning the funds necessary to 

ensure that the task can be carried out effectively.  Moreover, by granting this body at the same 

time a large degree of autonomy and self-regulation, a situation has been created where increased 

access to free legal assistance would require that members of the legal profession act against 

their own financial interests. 

 

In the meantime, there are grounds for concern that the current financial arrangement 

may have a negative impact upon the quality of assistance received by the few who are 

designated an attorney by the Bar Association.  In this context, the view of one Czech legal 

expert is worth quoting at length: 

 

“[I]t can be expected that the defense attorney who took a free defense case [...] or 

who was designated by the Bar to provide defense services will be much less 

rigorous in performing defense than an attorney who is paid for a defense case.  This 

is because a defense attorney, and especially an experienced and knowledgeable one, 

will face time collisions between operations of free and paid defense cases, in which 

case he will certainly prefer paid operations to non-paid ones.  This will altogether 

result in a situation where such free defense will become formal and it will not meet 
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its purpose to ensure a fair and the most favorable decision on the criminal case of a 

defendant who does not have sufficient means to pay the defense costs.”
80

 

 

Despite the passage of seven years since this observation was made, and despite the subsequent 

amendment of the three laws most directly related to the matter of free legal assistance, there is 

little evidence that the situation has substantially improved. 

 

The Bar Association itself seems to agree that the current situation is in need of 

improvement.  Writing in the autumn of 1996, one of its officers stated that 

  

“inadequacies [in the standards of justice] can be observed both in failures of the 

system to provide legal aid to individuals lacking means or otherwise incapable of 

providing themselves with legal services, and in individual cases of ethical or 

unacceptable behavior by lawyers in the provision of legal aid.  After the unification 

of the previously separate professions of advocate and commercial lawyer, the 

unified [Bar] association must try to repair and remove these failings.”
81

 

 

And indeed this same article identifies one manner in which Bar intends to address the problem: 

 

“One task which is firmly anchored in the legal profession‟s future program is that of 

dealing with the rules governing conditions under which legal aid will be made 

available to those applicants who have had legal aid refused by lawyers for whatever 

reason, or whose social situation prevents them from securing their rights to legal 

aid.  It should be noted that the problem of the right to equality before the law 

belongs principally to the sphere of powers of the judges and should not be 

exclusively resolved as a kind of social benefit provided by autonomous organs.”
82

 

 

Over a year later (and seven years after designation of an attorney by the Bar Association was 

first created by law
83

) the only relevant rule which has been adopted merely reaffirms the 

competence of the Board of the Bar Association to enact rules governing designation of 

attorneys.
84

  However, in light of the fact that the Bar has positively responded to every 
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 The Bar Association has been empowered to appoint counsel to the 

unrepresented since the first post-communist Law on Advocacy was enacted in 

1990. (However, until the merger of the two professions of advocate and 

commercial lawyer the membership of the Association comprised only the 

former.) 
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 Rule 38 (1) of the Organizational Rules of the Bar Association reads: 

The Chairman of the Bar decides on designations upon a written 

request of the individual specified in  18(2) of the Law [on 

advocacy]; the Board can define binding rules for making designation 

decisions.    



designation request it has thus far received, the matter of designation rules is clearly of lesser 

importance than the need to expand access to the designation procedure.  One of the key 

difficulties in overcoming this problem is made clear in the final sentence of the above-quoted 

paragraph: extending access to effective free legal assistance under the current framework will 

require increased and pro-active involvement of the courts as well as the other competent 

criminal procedure authorities. 

 

B. Recommendations 

 

1. Statistical Analyses and Studies 

 

There is an urgent need for the competent authorities -- i.e. the Ministries of the Interior 

and Justice, the Bar Association and the Constitutional Court -- to begin compiling relevant 

statistics on legal assistance, and to commission comprehensive analytical studies of the current 

state of affairs.  Only through the systematic collection of accurate and up-to-date information 

will the legislature and the executive be able to effectively remedy the present shortcomings in 

legal assistance provided to the indigent. 

 

 

 

 

2. Legislative Action 

 

Assuming that the institution of 'mandatory defense' is maintained, there are two possible 

approaches for amending the CCP so as to ensure that the indigent have access to legal 

assistance: altering the grounds for mandatory defense listed in CCP §36 to include cases where 

the accused is indigent, or amending §38 to add an additional circumstance in which the court 

must appoint counsel.  As the former approach would involve tremendous expense and an 

extension of legal assistance considerably beyond the scope of situations envisioned in Article 

6(3)(c) of the ECHR, altering the grounds for appointing counsel is probably preferable in the 

current paragraph 2 as paragraph 3) as follows: 

 

Appointed Defense Attorney 

§38 

 

(1) If the defendant has no attorney in a case where he must have one (§36 

and 36a), a deadline is set for him to select an attorney. If no attorney is selected by 

                                                                                                                                                                                           
Similarly, Rule 38 (3) reads:   

The decision that a designated attorney is obliged to provide the 

legal services for free of for a fee lower than the non-contractual 

fee pursuant to the Legal Profession Tariff can be made only if it 

was discovered that the financial or social situation of the client 

or a special nature of the case require so; the Board of the Bar can 

define binding rules for the way of finding out about the client s 

situation.  

 



this deadline, an attorney shall immediately be appointed for the defendant for a 

period during which the mandatory defense requirement is applicable. 

(2) An attorney shall also be appointed upon the request of a defendant 

who has the right to free-of-charge legal defense. 
(3) If there are more defendants, usually one common attorney is appointed 

for those whose interests do not collide within the criminal procedure. 

 

Such an amendment would formalize the practice which an unknown (but presumably 

very small) number of judges are already utilizing.  It would also free the Bar Association from 

its appointment obligation in criminal matters -- an obligation which it currently cannot fulfill, 

and for which it has never been provided any public funding.
85

  If the CCP were amended in this 

manner, the right to free-of-charge defense would then be explicitly implemented in both 

mandatory and non-mandatory defense cases, as both would now be channeled into the 

reimbursement provisions of § 152: 

 

Obligation to Reimburse the Criminal Procedure Costs 

§ 152 

 

(1) If the defendant was found guilty in a final verdict, he is obliged to 

reimburse the state for: 

a) ... ; 

b) the fee and direct expenses paid to the attorney appointed by the state, unless he 

has the right to free-of-charge defense; 

c) ... ; 

d) ... . 

 

In order to redress the current lack of a standardized approach in determining financial 

need, a second amendment would anchor the phrase "right to free-of-charge defense" in the 

section of the CCP which lists important definitions.  This would be carried out by adding a new 

paragraph 10 to § 12 as follows: 

 

§ 12 

Interpretation of Some Terms 

 

(1) The criminal procedure authorities are the court, the prosecutor, the 

investigator and the Police authority. 

(2) ...  

(3) ...  

(4) ...  

(5) ... 

(6) ... 

 (7) ... 
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serve as means for the indigent to acquire legal assistance in non-criminal 

matters. 

 



(8) ... 

(9) ... 

(10)  The right to free-of-charge legal defense is determined by the 

defendant's level of income.  The level of income under which the defendant has 

the right to free-of-charge legal defense shall be specified by a special 

regulation. 

(11) ... 

(12) ... 

 

A footnote in paragraph 10 would indicate that the 'special regulation' would take the form of a 

decree of the government (nañízení vlády) which would be issued periodically to establish the 

relevant level of income. 

 

3. Administrative Changes 

 

Once the requisite legal framework for providing free legal assistance to the indigent is 

complete, the remaining shortcomings in the current legislation could be addressed by means of 

ministerial instructions.  Chief among these shortcomings is the ineffective nature of the 

information on rights currently provided in the criminal procedure.  As a matter of priority, the 

Ministry of the Interior should establish a single, standardized form to be used when informing 

the defendant of his or her rights, and mandate its use by all Police organs and investigators.  

This form should explicitly instruct the suspect (as well as the 'accused') that if he does not have 

the financial means to hire an attorney, one will be appointed to him upon his request pursuant to 

§ 38 of the CCP. 

 



 

 

Country Report: Hungary 
 

K ROLY B RD* 

 

I. INTRODUCTION AND THE ORGANIZATION OF THE SYSTEM OF JUSTICE  

 

General Background 

 

In Hungary, the administration of justice more or less follows the European pattern.  This 

includes the court system and other agencies operating within the judicial system.  However, 

some institutions still show the impact of the communist regime.  The majority of the population 

(10.17 million, in total) lives in urban areas.  About 62.8 % of the population lives in the capital 

and other cities.  The differences between a city and a village are not always considerable.  It is 

the difference between the capital, Budapest, and the rest of the country which is significant.  

This is also reflected by the fact that out of the approximately 8,000 attorneys in Hungary, 3,800 

practice law in Budapest.   

 

The Court System After the 1997 Reform 

 

In 1997, there were significant changes in the organization and the structure of the court 

system.   Parliament decided to replace the three level court system (local courts, county courts, 

Supreme Court) by a four tier system which prevailed in Hungary before the Second World 

War.296  

 

The competence of the different courts in criminal cases has not yet been finalized, 

because the draft for a new Code of Criminal Procedure is still being debated in Parliament.297  

According to the draft, the so called local courts (the lowest courts) would act as first instance 

courts with general competence.  More serious cases specified in the law would be decided in the 

first instance by the so called county courts, which would also act as second instance courts in 

cases when the local courts‟ decisions are appealed.  The newly established appellate courts 

would proceed as second instance courts in cases when the county courts‟ first instance 

judgments are appealed.  They would also act as third instance courts, a more or less second 

appeals court which reviews only legal issues, in cases originating in local courts.  

 

The Supreme Court would act as a third instance court presiding over the more serious 

cases which originated in the county courts.  This is the highest judicial body in the nation.  It is 

envisaged to look to various institutions in order to provide for the uniform application of law as 

well as remedy the gravest errors found in final decisions. 
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296 See Act  LXVI of 1997 on the Organization and the Administration of the Courts. 
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The new Law on the Organization and Administration of the Courts is also significant in 

that it guarantees judicial independence.  The new law established the so called National Judicial 

Council (NJC), which has taken over functions previously exercised by the Minister of Justice.  

This body  is made up of nine judges elected by the assembly of judges, the Minister of Justice, 

the prosecutor general, the chairperson of the National Chamber of Attorneys and two members 

of Parliament nominated by the Constitutional and Justice Committee and the Committee for 

Financial and Budgetary Affairs, respectively.  The council is headed by the President of the 

Supreme Court. 

 

The execution of all the tasks related to the administration of the courts is the 

responsibility of the NJC.  This includes control over the administrative activity of the presidents 

of the courts, preparation of the draft budget for the court system and organizing the training of 

judges.  The NJC also nominates a candidate for the position of President of the Supreme Court, 

appoints the presidents of the appellate and the county courts, and performs a number of other 

tasks related to personnel policy.  

 

It is the task of the Hungarian Supreme Court to guide the activity of the courts and to 

assure the uniform application of the laws.  The Supreme Court, in some cases acting as an 

appellate court, under exceptional conditions reviews final judgments and passes resolutions 

explicitly aimed at the uniform application of legal provisions in matters of principle.  Whereas 

the uniformity of the administration of justice is guaranteed by the Supreme Court, the 

homogeneity of the legal system and its compliance with the Constitution is supervised by the 

Constitutional Court, which has distinguished itself among similar bodies in the region by its 

activism.  

    

The Prosecuting Agency 

 

The public prosecution agency in Hungary is independent of the executive.  The 

Prosecutor General is elected by Parliament for a term of six years and is responsible to the 

legislature.  The primary function of the organization is prosecution. This involves the 

supervision of police activity during investigations and bringing and representing charges before 

the courts.  The investigation of certain criminal offenses (such as violence against an official, 

duress used by the police during interrogation, brutality in official proceedings, and criminal 

offenses against the administration of justice such as perjury or false accusation) is in the 

exclusive competence of the prosecutor‟s office. In other words, the police have no power to 

investigate in these cases. 

 

It is the prosecution agency which oversees the lawful execution of prison sentences and 

enforces the respect of the rights of the individuals detained on any ground.  According to 

§10.2.b of the Law on the Prosecutor‟s Office of the Republic of Hungary,298 the prosecutor‟s 

office has some additional functions outside the criminal justice system.  For instance, the 

prosecutor may initiate a civil suit if the person concerned is unable to enforce his claim. 

 

The prosecutor‟s office is a hierarchical organization headed by the Prosecutor General.  

Prosecutors may be given instructions exclusively by the Prosecutor General and his 
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subordinates.  The Hungarian prosecution agency is bound by the principle of legality.  As a 

general rule, prosecutors may not take expediency into account in decisions on investigating and 

bringing cases before the courts.  However, for juveniles the prosecutor may postpone the filing 

of an indictment and prescribe certain rules of conduct for the defendant.  If the juvenile 

succeeds in observing the rules during the “probation period," the prosecutor‟s decision not to 

bring the case before the court becomes final.  A similar provision is envisaged in the draft to the 

new CCP for adults.  

 

The Bar 

 

Attorneys (advocates) are private lawyers who do their job either individually or as 

members of an attorney‟s office.  Any Hungarian national with a clean record is entitled to be 

admitted to the bar provided she/he graduated from a law school, passed the qualification 

examination after at least two years practicing as an attorney trainee, establishes permanent 

residence in Hungary and disposes of an adequate premise for office.  

 

Attorneys are members of an attorneys‟ chamber, which are organized on the county level, with 

one in the capital.  The chambers are the self-governing bodies of  attorneys which protect their 

own interests and rights.  Several organs of the chambers decide on admittance to and exclusion 

from the chamber, determine the chambers‟ budget and account for its use, act as disciplinary 

bodies, provide for the training of attorneys, decide on the appropriateness of the premises 

serving as the attorneys‟ office, and perform several other functions.  The National Chamber of 

Attorneys decides on appeals submitted against decisions of the individual chambers; reviews the 

lawfulness of the chambers‟ activity in general; and is the body authorized to form and express 

the opinion of the attorneys on legislation, draft legislation or on any issue related to the 

administration of justice and to submit it to the relevant bodies.  

  

Case load - Defendants in Custody  

 

The criminal justice system in Hungary faces the same problems as criminal justice 

systems in the rest of Europe.  Courts are overburdened and delays are considerable.  The annual 

number of first instance court proceedings in which the public prosecutor‟s office participates is 

around 95,000.  This breaks down into 91,893 before local courts, 1,476 before county courts, 

and 1,908 proceedings before military tribunals in 1996.  In the same year county courts heard 

appeals from 16,133 cases.  There were about 9,000 private prosecution cases, in which the 

injured party, not the public prosecutor agency acts as prosecutor.  These were cases of minor 

gravity, such as slander, defamation, light bodily injury, etc.  The overwhelming majority of 

these cases were settled, or the private accuser failed to appear at the trial.  

 

About 10% of those sentenced await trial and verdict in pretrial detention.  This applies to 

juveniles as well (7,217 and 696 out of the 74,653 convicted adult defendants and the 7,769 

juvenile defendants respectively were kept in pretrial detention in 1996.) 

 

         
II. OUTLINE OF THE CRIMINAL PROCEDURAL LAW 

 



The Commencement of the Criminal Process, the Arrest of the Suspect, and the Phase of 

Investigation  

 

Criminal procedure in Hungary, as in many civil law countries, starts with a formal 

decision issued by the police on the commencement of criminal prosecution. Criminal 

prosecution can be based on a reasonable suspicion that a criminal offense has taken place.299  

In the event of urgency, a formal decision is not required.  Any procedural act of the police, such 

as search or inspection on the scene of the crime will introduce the criminal process, although a 

formal decision has to be passed afterwards.  

 

The commencement of the criminal procedure (procedure in rem) and the involvement of 

the individual suspect (procedure in personam) do not necessarily coincide.  This means that the 

formal rules laid down in the Code of Criminal Procedure apply even if there is no individual to 

be suspected of having committed the criminal offense.  Furthermore, the deadline prescribed by 

the law for the accomplishment of the investigation starts on the date of the formal decision on 

the commencement of the criminal process, irrespective of the existence of an individual 

suspect.300  

 

An individual may be prosecuted if there is a well founded suspicion that he committed 

the criminal offense.  At this point he is the object of the suspicion and may make use of the 

rights provided for suspects by the code of criminal procedure.  In other words, that is the 

moment when he may make use of the services of a defense lawyer among exercising other 

rights.  This is what the constitutional provision, according to which defendants are entitled to 

the assistance of a lawyer in each stage of the proceedings, provides.301 

 

A person suspected of a criminal offense is not necessarily arrested.  The majority of 

suspects remain free  during the investigation and the trial.  After the communication of the 

suspicion, which is limited to a brief description of the facts making up the allegation and 

information on the relevant sections of the criminal code (thus evidence supporting the allegation 

need not to be communicated), the suspect has to be informed of his rights.  This includes the 

right to appoint a lawyer or to ask for a lawyer‟s appointment by the investigating authority.  If 

the defense is mandatory, the investigating authority has to inform the suspect that if he fails to 

appoint a lawyer within three days, appointment will be made ex officio.  

 

The interrogation of the suspect normally takes place immediately after the communication 

of suspicion.  The law requires that it take place within 24 hours of the communication.  Prior 

to and after the communication, the investigating authority will take the necessary measures 

for securing evidence (hearing witnesses, appointing experts, etc.).  Both the suspect and his 

defense lawyer can be present at the experts‟ hearing, at the inspection of the scene of the 

crime, and at some other procedural acts.  The defense lawyer also has the right to be present 

at the interrogation of the witnesses during the investigation. 
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The alleged offender may be arrested by the police if he was apprehended in the course of 

committing the offense and his identity may not be established or if there are grounds for 

pretrial detention (see below).  Arrest may be authorized either by the police or the 

prosecutor.  In practice it is ordered by the former.  Arrest is frequently ordered on the basis 

of urgency, i.e. the formal decision on introducing criminal procedure is taken afterwards 

(see above).  

 

Without a judicial decision, the suspect may be held in custody for a maximum of 72 

hours.  He is either released during this period or the prosecutor has to make a motion to the 

judge for ordering the suspect‟s pretrial detention.  The motion has to be submitted in time so as 

to enable the judge to make a decision  within 72 hours of the suspect‟s initial detention.  

 

Contact with the Defense Counsel 

 

According to the law, defense is mandatory when  the individual is detained.  This 

applies not only to pretrial detention but also when  a new procedure is introduced against 

someone serving his prison sentence or if the individual is detained for mental illness.   However, 

arrest does not make defense mandatory.  This is due to the already cited provision of the 

Constitution and the CPP, which declares that everyone is entitled to a defense lawyer from the 

commencement of the criminal process.  These provisions, in principle, do not prevent the 

individual from contacting his lawyer.  The suspicion has to be communicated to the detained 

persons and they have to be interrogated within 24 hours of their detention.  The defense lawyers 

may be present at the interrogation.  

 

In practice, detained persons are seriously disadvantaged.  As indicated by the report of 

the Ombudsman and the jail monitoring program carried out by the Constitutional and 

Legislative Policy Institute (COLPI) and the Hungarian Helsinki Committee,  it is extremely 

difficult to retain a lawyer while in jail.  In some regions, a request for representation is simply 

rejected by the prison administration or is forwarded to the investigator of the case. Further, 

making phone calls from jail is impossible.  The detainee‟s relatives may notify a lawyer and ask 

him contact the suspect.  Even if a lawyer is contacted, he encounters extreme difficulties 

entering the jail.  As reported in the summary of the jail monitoring project, “the officers want to 

see the authorization given by the detainee to the lawyer but to give such an authorization to an 

attorney is hardly possible without first meeting personally.” One should add that authorization 

may be given by the relatives as well. In addition, “ jail guards would like to limit the visits of 

lawyers to „office hours „, and if an attorney visits his client at a different time, the guards are not 

very obliging.”    

 

Detainees in need of ex officio appointed lawyers face additional challenges.  As stated 

above, the authorities are not obliged to appoint a lawyer until three days have passed since the 

communication of the suspicion.  Since normally the communication of the suspicion is followed 

immediately by the suspect‟s interrogation, the ex officio appointed lawyer is not usually present 

at the suspect‟s first interrogation.  However, even defendants at liberty represented by lawyers 

of their own choice have difficulties in having their lawyers present at the interrogation.  In spite 

of the already cited provisions, suspects are only informed of their right to counsel immediately 



before their interrogation.  In theory at least, defendants may insist on the presence of their 

lawyer at their interrogation. 

 

The law provides that lawyers and their clients may confer in private, without the 

presence of the representative of any state agency.  According to §97.1 of the CCP, pretrial 

detainees may not be hindered in exercising their right to defense.  According to para. 2 of the 

same section, “oral and written communication between pretrial detainees and their relatives and 

other persons is to be controlled by the proceeding agency.”  However, this provision does not 

apply to communication between the detainees and their lawyers.  Nevertheless, the report of the 

Ombudsman revealed a number of practices by which detainees were hindered in communicating 

freely with their attorneys.  In several regions special “contact rooms” were set up where the 

conditions of uninhibited communication were not guaranteed.  In some places, communications 

between the attorney and his client were restricted to “office hours” (between 8 am and 3.30 pm), 

which were interrupted by the staff‟s lunch time.  There are also jails where communication with 

the lawyer is only permitted after consultation with the officer in charge of the investigation of 

the particular case.  However, in other places conditions permit only oral communication, as the 

gates between the lawyer and the client prevent them to study the files together, for example.  

According to the report of the Ombudsman, these shortcomings violate the rule of law principle 

and the right to defense, both guaranteed in the Constitution.    

 

The Defendant’s Right to Choose his Defense Counsel; the Defense Counsel’s Presence in the 

Procedure 

 

The right of the accused to choose or to change his officially appointed lawyer is not 

secured under Hungarian law.  However, the accused has the general right to make motions and 

he may indicate the person he wishes to act as lawyer on his behalf.  To accept his motion is the 

discretion of the police, the prosecutor, or the court (depending on the stage of the process at 

which the appointment takes place).  On the other hand, the appointed defense lawyer may also 

ask the proceeding agency to relieve him of the obligation of acting on behalf of the accused.  

 

The new Code of Criminal Procedure envisages changes in this respect, which will only 

modestly improve the position of the accused.  The new rule is confined to an explicit 

declaration of the right of the accused to ask for the appointment of another defense attorney, 

without obliging the proceeding authorities to satisfy the request of the accused.  

 

As indicated above, the defense attorney has the right to be present at certain procedural 

acts during the investigation.  This rule applies to the court hearings over the issue of ordering 

pretrial detention.  According to section 379A(2), the defense lawyer has to be notified of the 

hearing. If he fails to appear, the hearing may be held in his absence.  The defense attorney is not 

obligated to attend all such acts, even when mandatory defense is involved. 

 

The general rule has not been applied to juveniles since September 1, 1995.302 When a 

juvenile is prosecuted, the defense attorney has to be present at all the hearings (section 302A).  

In this respect, it is worth mentioning that the amendment to the CCP adopted by Parliament in 

1995 significantly improved the guarantees protecting juvenile defendants.  The amendment 
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obliges the proceeding authorities to appoint the defense lawyer immediately after the 

communication of the charge.303   For adult defendants, the amendment maintains the previous 

rule according to which the authorities have to inform the suspect that in case he should fail to 

retain a lawyer to act for him within three days of the communication of the charge and the 

authorities appoint a defense counsel ex officio if the defense is mandatory (section 132 para. 2).  

In addition, the law does not provide for adults the exact period of time within which the defense 

attorney has to be appointed.  Quite frequently, in practice the attorney is appointed just before 

the completion of the investigation. 

 

If defense is mandatory, the trial may not be held in the absence of the defense attorney.  

A violation of this provision results in the annulment of the verdict, unless the defendant is 

acquitted (CCP §250.II.d and §251.3). 

 

The Right to Be Informed of the Right to Defense and Exclusionary Rules 

 

The Hungarian CCP contains relatively strict rules governing the duty of the authorities 

to inform defendants of their right to counsel.  According to §132.2, after the communication of 

a charge based on a well founded suspicion, the suspect has to be informed of his right to retain a 

lawyer to represent him or to request for the appointment of a defense counsel.  Where 

mandatory defense is required, he is informed that if he fails to retain a lawyer within three days 

the authorities will appoint a defense counsel ex officio.  

 

In theory, the failure of the authorities to provide information on the right to defense counsel 

could lead to the exclusion of some evidence.  Section 60.3 of the CCP contains the general 

rule, according to which evidence obtained in violation of the CCP may not be used in the 

process.  Some decisions of the Hungarian Supreme Court tend to indicate that in practice the 

exclusion of evidence is restricted to those cases in which the law explicitly provides for the 

exclusion as a consequence of a violation of a specific provision, such as the exclusionary 

rule.  In reality, this is limited to a few specific circumstances. 

 

The first concerns the failure of the police, the prosecutor and the court to inform the 

defendant of his right to remain silent.  According to §87.2, before his interrogation the 

defendant has to be informed that he is not obliged to make any statement and that he may 

exercise the right to remain silent at any stage of the procedure.  If the authorities fail to provide 

that information, the defendant‟s statement may not be used as evidence.     

 

Section 60.2 of the CCP contains the general prohibition of using force, menace, 

intimidation or similar methods in order to obtain confession, without explicitly determining 

their consequences. Some court decisions suggest that a violation of §60.2 results in the 

exclusion of the confession.  

 

Evidence also has to be excluded if the proceeding authorities disregard the rule on 

persons who may not be heard as witnesses.  Section 65 of the CCP provides that the defense 

counsel may not be heard as a witness concerning facts he learned of in the course of performing 
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his duties as defense counsel. Nor are individuals who are unable to make reliable testimony 

because of mental or physical deficiencies allowed to act as witnesses.  Finally, individuals 

bearing state or official secrets who have not been relieved of their obligation of secrecy may not 

be heard as witnesses.  Testimony may not be used if the witness has not been informed of his 

privilege.  This is the case when the duty to testify would violate the privilege against self-

incrimination.  Individuals bound by professional secrecy also have the right to refuse to testify.  

In all these cases it is up to the potential witness to exercise the privilege.  What invalidates the 

testimony is the authority‟s failure to provide the necessary information on the right not to 

testify. 

 

In summary, despite the small number of judgments making reference to the general rule 

on illegally obtained evidence (§60.3 of the CCP),304 decisions of the Supreme Court indicate 

that the general practice is inclined to limit the exclusion of illegally obtained evidence to 

instances explicitly referred to in the CCP. Accordingly, the failure of the authorities to inform 

the defendant of his right to counsel is not likely to result in the exclusion of something like a 

statement made by the defendant.    

 

Representation in the Procedure Following the Final Judgment  

 

Ex officio appointment authorizes the defense counsel to represent the defendant until the 

final court decision has been passed.  Accordingly, his representation does not extend to retrial or 

revision, both being extraordinary remedies of final court judgments.  If the conditions which 

make defense mandatory still exist, such as when the convicted person is deprived of his liberty 

or is mentally handicapped, the authorities have the duty to appoint a new defense counsel. 

 

It follows from all the above provisions that ex officio appointment does not extend to the 

preparation and submission of complaints to international human rights bodies and 

representation before them.  

 

The rules governing ex officio appointment apply to lawyers on retainer. They are entitled 

to act on behalf of their client until the final court judgment has been delivered, unless the  

defendant and the lawyer agree otherwise.     

   

 

III. LEGAL RULES, ACCESS TO COURTS, THE INDIGENT DEFENDANT 

 

Access to Courts According to the Constitution 

 

The Constitution of the Republic of Hungary provides that everyone is entitled to bring 

his/her case before a court. The right to counsel is listed among the minimum guarantees to 

which defendants are entitled.  

 

                                                           

304  See, for instance, the decision according to which the statement of an illiterate suspect may not be used if two 

so called official witnesses have failed to be present at the interrogation as prescribed by the law (FBK 1995/9) or 

according to which the statements of the defendant made during the psychological examination may not be used (JD 
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However, there are a few omissions in Hungarian legislation which weaken the express 

constitutional principle granting the right to access to the courts.  First, although the Constitution 

on a general level declares that claims originating from violations of basic rights are to be 

enforced before the courts (§70/K), these claims are normally rejected unless they invoke an 

explicit provision in the implementing legislation.  Furthermore, even if as a general rule 

administrative decisions can be challenged before the courts, there are still some exceptions. 

 

Mandatory Defense 

 

According to the CCP, legal assistance in criminal cases is mandatory if: 

(1) the defendant is detained (with the exception of arrest which may last, as indicated above, for 

a period of maximum 72 hours);  

(2) if he/she is blind, mute, deaf or otherwise physically or mentally handicapped;  

(3) if the defendant does not understand Hungarian;  

(4) if he/she is suspected of having committed a criminal offense for which a prison sentence 

exceeding five years may be imposed;  

(5) the defendant is a juvenile;305   

(6) if proceedings take place in the absence of the defendant; or  

(7) in the event of a special procedure used primarily for flagrancy offenses in which simpler 

rules may be applied for investigation and indictment.  

In addition, the proceeding authority may appoint a defense lawyer if requested by the defendant, 

provided that the request is deemed justified by the proceeding authority.  

 

Responsibility for the provision of legal aid is shared by the authority acting in the given 

phase of the procedure and the attorneys.  Accordingly, it is the task of the police, the prosecutor 

or the court to rule on the appointment, whereas it is the responsibility of the lawyers‟ chambers 

to ensure that their members be available for appointment.  In theory any member of the Bar may 

be appointed ex officio.  In practice, many lawyers try to avoid appointment.  This was especially 

true before the elimination of the numerus clausus in 1991 among those who acted as legal 

advisors at state owned companies or in the local government and therefore lacked any 

experience in criminal cases.  The lawyers‟ chambers collect the names of those advocates who 

are willing to act upon appointment and forward the list to the courts, the prosecution agencies 

and the police.  However, it is important to emphasize that the law does not distinguish between 

lawyers who are willing to take criminal cases on appointment and those who are not.  

According to the relevant legislation, all attorneys have the duty to perform the tasks related to 

the appointment.306  

 

According to the Law on the Bar, defense lawyers appointed ex officio are private 

attorneys paid on a case by case basis.  Under Hungarian criminal procedural law, appointment 

of lawyers ex officio is not limited to indigent defendants. Any defendant who is not able or 

willing to retain a lawyer is provided with an appointed lawyer if defense is mandatory.  

 

Officially appointed lawyers are entitled to be reimbursed for the first hour of the trial or 

any other procedural act, including those in the investigation phase of the process, by 1000 HUF 
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(approximately $5) and by 500 HUF for subsequent hours.  Officially appointed attorneys are not 

paid for the time they communicate with their clients, even if the defendant is in detention.  Only 

travel and accommodation expenses are reimbursed.  

 

Indigent Defendants, Victims and Witnesses : ex officio Appointed Defense Counsel  

 

Ex officio appointment is not related to the financial resources of the defendant.   In 

contrast to the Code of Civil Procedure, the term indigence is not mentioned in the CCP.  

Individuals in civil cases, who for lack of financial resources are unable to cover the expenses of 

the process, are entitled to certain privileges.  Thus, they are not obliged to pay court fees, they 

are relieved from paying costs arising in the process, such as witness or expert fees, the fee for 

interpretation, etc., they may be exempted from providing assurance, and they are entitled to the 

appointment of an attorney acting on their behalf as a free protector.  Parties to a civil suit are 

entitled to these benefits if their income does not exceed the current minimum amount of old-age 

pension and if they do not possess any property except the normal essentials of life.  This 

provision will also apply to defendants in the criminal process following the entry into force of 

the new CCP.  

 

In addition to the privileges linked to indigence, there are certain types of civil cases in 

which the parties are exempt from paying the costs of the suit irrespective of their financial 

conditions. These include paternity actions, cases for the discontinuation or restoration of 

parental supervision, child maintenance actions, cases related to custody and the majority of the 

suits arising from labor contracts.  

 

On the other hand, in criminal cases ex officio appointment is linked to the defendant‟s 

inability or unwillingness to retain a lawyer to act for him.  Sociologically it is mostly the poor 

defendants who lack the capacity of retaining a lawyer for the simple reason that they do not 

have acquaintance with this strata of the population.  Nevertheless, irrespective of his financial 

resources, the defendant faced with a mandatory defense is provided with an officially appointed 

attorney if he fails to retain a lawyer to act for him.  The rationale underlying this approach 

seems to be clear.  If legislation prescribes the obligatory participation of the defense attorney, 

the defendant has no choice.  He may not waive his “right” to a defense counsel.  It would be 

unacceptable to force him to retain a lawyer.  Thus, it is not the indigence of the defendant that 

justifies the ex officio appointment but the interests of justice.  

 

Interests of justice also explain the possibility of appointing an attorney in cases other 

than those involving a mandatory defense. In these cases the defendant may request the 

appointment of a lawyer but the proceeding authority is not bound by the request.  It will appoint 

a lawyer only if it considers the request to be justified.  In practice defendants rarely make use of 

this opportunity.  However, appointment is generally granted when requested.  It should be 

added that the police, the prosecutor or the court may also appoint ex officio and without the 

defendant‟s request, a defense lawyer if they regard it necessary, even in cases which fall outside 

the scope of the mandatory defense.  

 

According to court practice, the authorities should appoint a lawyer in cases outside the 

scope of the mandatory defense if the case is complicated, evidentiary problems arise, or if the 



defendant has difficulties in defending himself effectively in person, such as when defendant 

serves his military term.307   If the police, the prosecutor or the first instance court should make 

an erroneous evaluation and fail to appoint a lawyer when the interests of the defendant so 

require, the second instance court will annul the decision and remand the case to the first 

instance court.  Although in practice the provisions on appointment outside the cases of 

mandatory defense are rarely invoked, appointment is seldom denied when requested.      

 

In sum, the interests of justice, not the defendants‟ lack of financial means, explain the 

institution of the ex officio appointment.  The defendant‟s financial conditions, however, may 

count in certain cases.  According to §219 of the CCP, on the request of the appointed defense 

lawyer the court may oblige the defendant to pay the lawyer as if he had given the lawyer a 

mandate.  In such cases, this payment replaces the fee to be paid by the court to the defense 

counsel.  In judicial practice,308 the defendant‟s financial conditions are taken into account 

when the court decides on the defense lawyer‟s request.  The other decisive criterion is the 

attorney‟s performance.  For instance, if the trial lasts for a long period of time, the attorney 

attends and is sufficiently active, he may be awarded the requested sum.  Judicial practice in this 

respect reveals the somewhat cynical approach or assumption of the legislation according to 

which ex officio appointed attorneys are normally rather passive, justifying the low fees.  If they 

proceed contrary to this negative expectation, the defendant may be forced to pay for the 

attorney‟s unusual performance.  

 

It is also worth mentioning that the CCP contains a provision frequently criticized by 

defense attorneys according to which §219 does not apply to acquittals.  The rationale of this 

provision is that innocent defendants should not be ordered to pay if defense is mandatory.  In 

other words, they have no option to not be represented.  On the other hand, the criticism is 

justified in that it deprives defense lawyers of requesting a higher fee in cases where they have 

performed an excellent job.                                     

 

To make it abundantly clear, ex officio appointment does not mean that the defendant is 

relieved from paying the fees of the appointed attorney.  It simply means that  payment will be 

postponed. The attorney receives his fee from the state.  If the verdict is guilty, the state will 

enforce its claim against the defendant, irrespective of the convicts‟ financial conditions.  Thus, 

the provisions of the present CCP are not completely in line with para. 3/c of Article 6 of the 

European Convention on the Protection of Human Rights and Fundamental Freedoms.  However, 

even under the Convention indigence alone does not justify free legal assistance.  There is 

justification only if “the interests of justice so require.”  

 

Even the provisions of the present CCP can be applied in such a manner that they is in 

compliance with the Strasbourg standards.  This holds at least for a certain group of cases.  

§217.3 authorizes the court to exempt the defendant found guilty from paying the costs of 

procedure, totally or in part, where the costs of the process are disproportionate to the gravity of 

the criminal offense.  In practice, the provision is used in relation to extremely expensive expert 

opinions necessary for a conviction of a relatively minor offense.  In theory, courts are 

empowered to relieve the convict from paying any costs, including the ex officio appointed 
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attorney‟s fee, on the ground that the individual lacks financial resources.  This is so, provided 

that the costs of the procedure are disproportionate to the criminal offense.  When comparing the 

costs of process with the offender‟s guilt, courts may consider the offender‟s financial 

conditions. 

 

The new CCP envisages significant changes for both mandatory defenses and the right to an 

officially appointed counsel.  Furthermore, it envisages free legal assistance depending on the 

defendant‟s indigence. First, it distinguishes between cases in which defense is mandatory 

throughout the whole procedure and those in which participation of a defense attorney is 

obligatory only during the trial.  The first group comprises the following cases:  

 

(1) the defendant is detained ( with the exception of arrest )309;  

(2) the defendant is deaf, blind, mute or mentally ill, or for some other reasons is hindered 

from defending himself personally; or 

(3) the defendant does not speak Hungarian or the language of the procedure (according to 

the draft Code the language of a national minority can also be the official language of the 

procedure provided that special legislation lays down the detailed criteria).  Defense 

should be mandatory during the whole process when the defendant is proceeded against 

in absentia.  

 

In court procedure, the defense lawyer‟s participation is obligatory in cases which come before 

the county court as the first instance court.  These are the more serious cases.  According to the 

Penal Code, in cases of criminal offenses for which the Code provides a penalty of five years or 

more imprisonment, the Code also requires a defense lawyer‟s obligatory participation. 

 

The defense lawyer‟s participation in court procedure is also mandatory if the subsidiary 

private accuser initiates the court proceeding.  If the prosecutor discontinues the investigation 

and refrains from bringing the case before the court, the victim may request a continuation of 

the procedure.  If the court grants leave to prosecute the victim, a subsidiary private accuser 

may perform the functions of the public prosecutor.  However, the subsidiary private accuser 

has to be represented by an attorney.  In order to guarantee the equality of arms, the new 

Code makes defense in this case mandatory.  

 

Differences in wealth and social power result in varying potential to enforce one‟s claims.  

The new CCP is likely to widen the gap.  For instance, it envisages the participation of an 

attorney who could be present at the interrogation of the witness (also during the investigation) 

and who could assist the witness primarily in making use of his privilege not to testify.  

However, indigent witnesses will hardly be able to make use of this type of assistance as no ex 

officio appointment is envisaged for those who lack the necessary resources for obtaining a 

lawyer of their choice.  

 

Indigent victims will face more serious difficulties when wishing to act as subsidiary 

private accusers.  According to the new Code, the participation of an attorney on behalf of the 

victim is mandatory in case of subsidiary private accusation.  The appointment of an attorney is 
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not granted for those who cannot afford to pay for the services of the legally skilled expert.  Thus 

the new Code, which in principle considerably broadens the rights of the participants in the 

process, is likely to create differences in the potential to access the justice system to an extent 

which is hardly tolerable in a society governed by the rule of law.  

 

For cases arising out of a mandatory defense envisaged in the new Code, the defense 

counsel‟s participation during the whole procedure is also obligatory in  

(1) proceedings directed against juveniles,  

(2) cases when the accused is proceeded against according to the rules of simplified 

investigation (primarily in case of flagrant offenses), and  

(3)  if, for the defendant‟s pleading guilty, the court imposes sentence outside the trial.  

 

According to the new Code, the proceeding authorities also have a duty to appoint a 

defense lawyer ex officio if the defendant is not in a position to retain a lawyer of his own choice 

for lack of financial resources.  The envisaged modification is extremely significant because the 

fees of the ex officio appointed attorney, in contrast to the present regulation are paid under 

indigence by the state irrespective of the outcome of the procedure.  

 

As indicated above, it is private lawyers who perform the duties of ex officio appointed 

lawyers.  For the last few years, law clinics have also provided legal assistance to certain groups 

of criminal defendants.  For example, within the framework of the clinic set up in Budapest in 

1997, such cases have been selected which are likely to disclose deficiencies in legislation or in 

practice and their clients are mostly indigent defendants.  The work is done by private lawyers 

who are paid by the program.  The project has also an educational component.  The students 

whose work is recompensed by a fellowship are assigned to an individual lawyer.  The idea is 

that the students should also take part in the proceedings in addition to discussing the cases with 

the lawyer.  However, the relevant legal provisions limit their participation to presence at the 

discussion between the lawyer and the client if the latter is at liberty.  The legal problems related 

to the individual cases are then analyzed by the students under the guidance and with the 

assistance of university professors.  

 

 

IV. THE DEFICIENCIES OF THE SYSTEM OF OFFICIAL APPOINTMENT IN THE LIGHT OF RECENT 

STUDIES 

 

The Report of the Parliamentary Ombudsman 

 

Even if comprehensive studies on the operation of the system of ex officio appointed 

attorneys have not yet been done, everyday experience as well as research on a relatively low 

number of criminal defendants clearly shows the serious deficiencies of the system.  I confine 

myself to two recent sources referred to above.  The first is the examination of the Parliamentary 

Ombudsman (National Assembly Commissioner for Civil Rights) carried out in 1996.  The 

second is the jail monitoring program of the Constitutional and Legislative Policy Institute 

(COLPI) and the Hungarian Helsinki Committee, also conducted in 1996.  

 



The report of the Ombudsman‟s Office was partly based on a 1996 inquiry carried out by 

the National Prison Administration.  This inquiry comprised almost 1000 detained individuals 

who were asked to report on their experience with their defense counsels.  Of these, 67.7 per cent 

had ex officio attorneys.  When questioned whether the detainees were satisfied with their 

defense counsels‟ performance, 21.6 per cent expressed extreme dissatisfaction, while 15.8 per 

cent reported that they were simply not satisfied with their attorneys‟ performance.  The 

detainees also responded to the question whether they had sufficient contact with their lawyers.  

233 individuals were of the opinion that the number of meetings with the lawyer was 

satisfactory, 52 blamed the police for the low number of meetings with their lawyers, while 322 

blamed the attorney. 

 

The statements of the detainees were corroborated by interviews of staff members at the 

Budapest Prison.  They reported that, with few exceptions, defense lawyers do not make any 

requests to the prison administration.  It is primarily the detainees themselves who make attempts 

to contact their lawyers.  

 

The report of the Ombudsman identified a number of reasons for the ex officio appointed 

lawyers' poor performance.  The first concerned the lack of adequate legal provisions motivating 

appointed counsel to do their best in the interest of their clients.  The decree of  the Minister of 

Justice No.1/1974 (II.15) IM on the fee and expenses of the ex officio appointed defense attorney 

in criminal proceedings does not provide for compensation for maintaining contact with the 

clients unless the attorney has to travel to a place outside the seat of his office.  

 

The report of the Ombudsman correctly criticizes the present regulation as clearly 

contrary to Hungary‟s obligations under international law, because it does not exempt indigent 

defendants from paying the attorney‟s fees while only providing for advance payments by the 

state.  

 

Improper rules in the CCP are also responsible for the appointed attorneys‟ poor 

performance.  As pointed out in the Ombudsman‟s report, the CCP provides only for the right of 

the defense counsel at certain procedural acts during investigation.  The lawyer‟s attendance is 

not required.  This regulation also refers to the hearing at which decision on pretrial detention is 

taken (with the noted exception of juvenile cases).  Accordingly, the arrested individual can be 

placed in pretrial detention and be thereby deprived of his liberty for a relatively long period of 

time without having an opportunity to consult a person skilled in legal matters.  In the 

Ombudsman‟s view, this violates the rule of law principle as well as each individual‟s right to 

defense.  

 

According to the findings of the report, the lack of precise provisions for the time of 

appointment and the vague rules on the defense counsel‟s access to the files are likely to curtail 

the defendants‟ right to effective defense. 

 

Finally, the report raises the question of the lack of effective control over the activity of 

the appointed counsel. Disciplinary procedure seems to be rather ineffective simply because of 

the low number of complaints.  In 1996, there were two cases in Budapest in which the reckless 

performance of appointed lawyers was at issue, both cases directed against the same attorney. 



The relatively mild disciplinary sanctions imposed also account in part for the problem of ex 

officio performance.  The Minister of Justice does not have effective means to enforce proper 

performance.  His supervisory powers extend solely to verify decisions taken by certain bodies 

of the Bar on their formal legality.  In addition, the minimal requirements that appointed defense 

counsel should meet have not been determined. 

 

The Findings of the 1996 Jail Monitoring Project 

 

The conclusions drawn  from the jail monitoring program of COLPI and the Hungarian 

Helsinki Committee were similar to the findings of the Ombudsman‟s report.  The monitoring 

program involved over 400 suspects held in pretrial detention. Almost 60 per cent of those who 

responded to the questionnaire had ex officio appointed defense counsel.  

 

The difference between the performance of the lawyers on retainer and that of the ex 

officio appointed attorneys was clearly indicated by the detainees‟ replies concerning their 

contact with the lawyers.  According to the replies, almost 20 per cent of all the detainees could 

make contact with their lawyers immediately after their detention and almost 90 per cent of these 

“fortunate” suspects had lawyers on retainer.  More than 30 per cent of those who had lawyers on 

retainer could make contact with them immediately, whereas only 5.2 per cent of those who had 

ex officio lawyers could make such contact.  23.7 per cent of the respondents stated that they had 

not met their lawyer yet (at the time of the inquiry), and almost 81 per cent of those had ex 

officio appointed defense counsels.  Within the group of defendants with appointed defense 

counsel, the ratio of those who had no contact with their lawyers at the time of the inquiry came 

up to 43.7 per cent, whereas the ratio for defendants with lawyers on retainer amounted to only 

8.1 per cent.  

 

The jail monitoring project revealed several kinds of deficiencies related to the system of 

ex officio appointed defense attorneys.  Thus, suspects with appointed attorneys are practically 

left without the support of a legal expert when they are informed of the charges based on a well 

founded suspicion. Many of the suspects are simply not informed of the possibility of the 

appointed counsel. Foreigners are hindered in contacting the appointed counsel due to the police‟ 

failure to provide an interpreter.  Several suspects complained that the ex officio appointed 

attorneys tried to receive a retainer from them.  Lawyers sometimes make a hint that in exchange 

of a fee they could use their police contacts to have the detainee released.  Sometimes they 

simply indicate that they are determined to act only if the detainee pays. 

 

The Ombudsman’s Recommendations 

 

As their findings were similar, it is not surprising that both the Ombudsman and the 

experts involved in the jail monitoring program formulated similar recommendations for 

improving the system of ex officio appointed defense counsel.  Both reports propose to rethink 

the whole institution, including its financial aspects.  They suggest considering the possibility of 

introducing new institutions such as the public defender‟s office or specialist defense counsel in 

criminal cases. 

 



The report of the Ombudsman also contains recommendations concerning the amendment 

of a number of existing laws.  It proposes to formulate precise provisions for the CCP on the 

time limit within which the police are obliged to appoint counsel in cases of mandatory defense.  

They also propose to make the presence of the defense counsel at the court hearing that decides 

upon pretrial detention obligatory.  It urges the modification of the CCP in order to reduce the 

discretionary powers of the police in notifying the defense counsel of the procedural acts and to 

guarantee for the counsel easier and wider access to case files than that ensured at present under 

the law.  The report urges the Minister of Justice to prepare legislation exempting indigent 

defendants from paying the costs of the procedure, determine the precise standards for the 

performance of appointed defense counsels and to elaborate effective rules providing for 

appropriate sanctions in case appointed counsels fail to perform their tasks responsibly.  

 

The recommendations addressed to the President of the National Chamber of Advocates 

provide for the education of the advocate trainees in ethical issues and the supplementation of the 

existing code of conduct for advocates, with a view to improving the efficiency of the appointed 

defense lawyers‟ activity.  

 

Some of the recommendations of the Ombudsman were similar to the approach taken by 

the committee which drafted the new CCP.  For example, the new Code provides that for 

mandatory defenses, the police and the prosecutor are obliged to appoint the defense counsel 

immediately if the suspect declares that he does not wish to assign a lawyer.  On the other hand, 

the new Code prohibits the present practice, which allows them to appoint simply a lawyer‟s 

office without specifying an individual attorney to represent the defendant.  It also obliges the 

defense counsel to contact the suspect immediately after the appointment and to inform the 

authorities of the person authorized to substitute him.  The rules on the defense counsel‟s access 

to the files of the investigation are formulated more precisely in the new Code than in the present 

CCP.  As referred to earlier, the exemption of the indigent defendant from bearing the costs of 

the process is also envisaged.  

 

The Reaction of the Bar  

 

In this context it is worth reflecting on the reaction of the Budapest Chamber of 

Attorneys on the recommendations.310  In a letter addressed to the Ombudsman, the president of 

the Chamber welcomed most of the recommendations, such as the prohibition of appointing 

lawyer‟s offices without specifying the individual attorney, the recognition of the defendant‟s 

right to refuse the individual lawyer appointed by the authorities, the increase of the fees for the 

appointed attorneys, and the exemption of indigent defendants from bearing the costs of the 

process.  

 

The president expressed his disagreement with the recommendation calling on the 

Minister of Justice to prepare legislation setting the minimum standards for the performance of 

appointed lawyers as legal requirement.  In his view, this would only result in formal 

requirements unlikely to bring about any improvement in substance.  He also voiced his strong 

opposition to the proposal that state control be imposed over the performance of ex officio 
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appointed attorneys and expressed his conviction that the only body suitable for control and 

supervision while respecting the independence of the profession is the Chamber of Attorneys.  

 

The president also expressed his doubts about setting up a state financed legal aid service.  

Referring to cultural and legal traditions, he was of the opinion that Hungarian society would 

never trust such an institution.  Criminal defendants would never consider public defenders as 

their benefactors.  Rather, they would regard them as state “spies.”  Instead of making “doubtful 

attempts” to introduce a legal aid service, he proposed to set up the list of “attorneys acting in 

criminal cases” on the basis of German and Austrian examples.  The list would include those 

attorneys who are willing to take criminal cases on appointment.  Only the attorneys included in 

this list could receive authorization to act as lawyers on retainer in criminal cases. 

 

It is difficult to decide whether Hungarian society would actually reject the idea of the 

legal aid service.  Under the present conditions, setting up a state financed legal aid system in the 

near future seems to be unlikely.  The opposition of attorneys is too strong and the Government 

does not seem to be determined to bring about radical changes.  One may only hope that the new 

Rules of Conduct of the Attorneys‟ Profession adopted by the Bar Association setting higher 

ethical standards, and the new Law on the Bar likely to be adopted by Parliament in 1998 

prescribing higher professional and ethical requirements for attorneys and attorney-trainees, will 

result in the improvement of the situation for those who are unable to retain an attorney of their 

choice because of the lack of financial resources or other reasons. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

Country Report : Poland 

 

WOJCIECH HERMELINSKI* 

 

 

I. GENERAL BACKGROUND INFORMATION 

 

Poland is one of the larger countries in Central Europe, sharing borders with Germany, the Czech 

Republic, Slovakia, Ukraine, Belarus, Lithuania, and the Kaliningrad region of the Russian 

Federation.  With a surface area of 312,683 square kilometers (120,725 square miles) stretching 

some 650 kilometers (405 miles) from north to south and 690 kilometers (430 miles) from east to 

west, Poland ranks seventh in size in Europe.  The population of Poland is 38.659 million, 

placing Poland eighth among European countries and 38th in the world.  The population has 

been growing slowly since the 1980‟s, at about 0.1% a year; according to the latest demographic 

projection, it should reach 40 million by the year 2010.  

 

In Poland, there were 7,304 lawyers as of 1996; of these, 4,168 were practicing.  Law is 

also practiced by legal advisers, who mainly provide legal services to the poor.  There are about 

15,000 legal advisers in Poland.  These legal advisers cannot represent clients in court against 

advocates (barristers) in certain fields, including criminal trials. 

 

In accordance with art. 2 of the Polish Constitution,311 "The Republic of Poland shall be a 

democratic state ruled by law and implementing the principles of social justice."  The legislative 

power is exercised by the Sejm (lower house) and the Senate  -- a bicameral parliament.  

Deputies to the Sejm are elected under direct, universal, secret, and proportional suffrage and are 

responsible to the voters, who also have the power to recall them.  The head of state is the 

President, a position restored in 1989.  Executive powers are entrusted to a Prime Minister and 

his cabinet (Council of Ministers). 

 

Poland is divided into regional authorities.  Regional administration is affected through 

49 provinces, called voivodships, and three city governments (Warsaw, Krakow, Yenod). 

 

In accordance with the Law on the Bar of May 26, 1982, as amended, the Bar is 

responsible for granting legal aid, cooperating to protect political rights and freedoms, and 

shaping and implementing law.  The Polish Bar is a self-governing professional organization, 

consisting of the whole body of advocates and apprentices to the bar.  Advocates practice in law 

offices, civil partnerships, and registered partnerships.  
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The Bar has the following organs: the National Congress, the Supreme Board, the High 

Disciplinary Court, and the High Control Commission.  The elections for these organs, for 

organs of advocates' chambers (district bars), and for law offices, are carried out by secret ballot 

with an unrestricted number of candidates.  The National Congress of the Bar consists of 

delegates elected in proportion to the number of members of the chamber, which is established 

by the Supreme Board of the Bar.  The National Congress of the Bar convenes every three years.  

The specific functions of the Congress are: 1) the election of the Presidents of the Supreme 

Board, High Disciplinary Court, and High Control Commission; 2) examination and approval of 

reports of the Supreme Board of the Bar and; 3) establishment of guidelines for the work of the 

self-government of the Bar. 

 

The advocates chamber consist of advocates and apprentices whose  seats are in  the 

territory of one of several voivodships. 

 

In accordance with art. 175 of the Constitution, the administration of justice in the 

Republic of Poland is carried out by the Supreme Court, the common courts, 

administrative courts, and military courts.  The common courts exercise the administration 

of justice in all matters save those statutorily reserved for other courts.  In accordance with 

art. 176 para. 1 of the Constitution, court proceedings must have at least two stages.  The 

courts of first instance are the district courts, which include civil, criminal, and family 

(juvenile) courts.  Special types of district courts include economic courts, which deal with 

commercial issues such as business registration, inter-company lawsuits, and  commercial 

legal issues, and labor courts, which handle employment issues.  Appeals from district 

courts' decisions may be heard by regional courts. 

 

 Certain cases (e.g., divorces, felonies) originate in regional courts.  Appeals from judgments 

rendered in these cases may be heard by courts of appeal. 

 

In Poland there are 288 district courts, 44 regional courts, and 10 appeal courts.  The Supreme 

Court primarily supervises the judicial activity of common and military courts; it also hears the 

cassation appeals.  The Constitutional Court interprets laws and then passes judgment as to their 

constitutionality.  According to the  Ministry of Justice, 723,675 criminal cases were heard in 

1996, and, of these,  715,570 resulted in conviction at either the regional, voivodship, or 

appellate level. 



 

II. OUTLINE OF CRIMINAL PROCEDURE 

 

Temporary arrest as a preventive measure was addressed by the Law of April 19, 1969, 

on the Code of Criminal Procedure.312  Significant changes in the field of preparatory 

proceedings were introduced after 1989.  Among them, of particular importance was the increase 

of the courts‟ role in deciding on temporary detention and in exercising control over preparatory 

proceedings.  The last revision of the Code of Criminal Procedure of June 29, 1995313 

completely transferred the power to authorize temporary detention to the courts and also 

restricted the grounds for this preventive means.  Art. 210 para. 5 of the Code of Criminal 

Procedure states, "preliminary detention shall be applied in the preparatory proceedings on the 

motion of the public prosecutor by the regional court before which the case will be pending and, 

in urgent cases, other regional courts as well.  After indictment, preliminary detention is applied 

by the court in which the case is pending."  Preliminary detention is regarded as the most 

extreme of preventive measures, and the law lays down the principle that it should not be 

imposed if more lenient measures are adequate and sufficient.  Art. 225 of the Code of Criminal 

Procedure provides, "preliminary detention shall be imposed only when it is mandatory; this 

measure shall not be imposed if bail or police supervision, or both of these measures, are 

considered adequate." 

 

 The relevant provisions of the Code providing for "mandatory detention" were repealed 

by a new Law of June 29,1995 on Amendments of the Code of Criminal Procedure and Other 

Criminal Statutes.  When referring to the Polish Code of Criminal Procedure, we should 

distinguish detention from preliminary (temporary) detention.  According to art. 206 para. 1 of 

the Code of Criminal Procedure, the police have the right to detain a suspect if there is a justified 

suspicion of an offense having been committed by this person and it is feared that such person 

may go into hiding or destroy the evidence of his offense. 

 

If, within 48 hours of the arrest of the suspect, he has still not been served with a copy of 

the order for his preliminary detention, he must be immediately released. 

 

The detainee has the right to lodge a complaint against detention at the regional court at 

the place of his detainment.  This is consistent with the constitutional rule expressed in art. 41 

para. 2 of the Constitution of the Republic of Poland: "Everyone deprived of liberty, except by 

sentence of a court, shall have the right to appeal to a court for immediate decision upon the 

lawfulness of such deprivation." According to art. 207a para. 2 of the Code of Criminal 

Procedure, the court shall consider the complaint immediately and, if it finds the detention ill-

founded, must order the detainee to be released immediately.  Each detained person has the right 

to contact his defense counsel.  To assure this right, the president of the regional court demands 

that the district bar association appoint advocates who will practice in a court building and 

provide legal assistance to detained persons. 
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On June 6, 1997, the Parliament passed a  new Code of Criminal Procedure which came 

into force on September 1, 1998.314  Generally, the new Code introduces stronger guarantees for 

the detained and their defense counsels.  In accordance with art. 245 para. 1 of the new Code of 

Criminal Procedure, the detained person has the right to contact his defense lawyer and is 

allowed to talk with him. However, the detaining official may interject  his own presence at such 

meeting.  The new rules maintain the right of detainees to lodge a complaint to the court against 

the decision to detain and to demand to be immediately informed of his rights, as well as the 

reasons for his detention.  Persons arrested by the court have similar rights.  In accordance with 

art. 64 para. 1 of the old Code of Criminal Procedure, the accused, while under preliminary 

detention, could communicate with his defense counsel without having others present.  In the 

preparatory proceedings the prosecutor could demand his presence during  a meeting between 

the accused and his legal counsel.  This decision could be appealed to the court.  The new Code 

of Criminal Procedure preserves the right of the accused to communicate with his defense 

counsel.  In exceptional cases, the prosecutor has the right to be present during the meeting of the 

accused with his defense counsel, but not after a lapse of 14 days or more from the date of 

preliminary detention.  

 

The new Code of Criminal Procedure obliges the court to allow the defense counsel to 

take part in the interrogation of the accused before  a decision of preliminary detention is made.  

The old Code of Criminal Procedure did not contain such a provision, but lawyers implied it 

from the European Convention on Human Rights ratified by Poland, particularly from art. 6 of 

the Convention (concerning the equality of arms).  Also, both the old and new Code of Criminal 

Procedure maintain the accused‟s right to have three defense counsel of his own choosing.  He is 

entitled to appeal and engage new lawyers at each stage of the proceedings. 

 

III. LEGAL RULES 

 

 In accordance with art. 42 para 2 of the Polish Constitution, anyone against whom 

criminal proceedings have been brought has the right to defense at every stage of such 

proceedings.  Specifically, he may choose his own counsel or avail himself -- in accordance with 

the law -- of counsel appointed by the court.  The above rule was replicated in art. 9 of the old 

Code of Criminal Procedure, which stated that the accused had the right to conduct his own 

defense or to avail himself of the aid of defense counsel.  Art. 6 of the new Code of Criminal 

Procedure extends this rule and requires that the accused be informed about the right to defense.  

Only those allowed to represent defendants (by the Law on the Bar), such as barristers or 

advocates, may act as defense counsel.  The accused himself retains a defense counsel.  The 

nearest relative may also retain a defense counsel for the accused if the accused is deprived of 

liberty.  Polish criminal procedure provides for a defense counsel appointed ex officio at the 

request of the accused, as well as in situations where the accused must have a defense counsel. 

 

An accused who has not retained a defense counsel may demand that defense counsel be 

appointed to him ex officio if he can prove that he is unable to pay the defense costs without 

prejudice to his and his family's support and maintenance.  It is not necessary to prove poverty.  

Courts are very indulgent regarding applications for legal aid submitted by the accused, and his 

written statement about his financial situation is usually sufficient. 
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The accused must have defense counsel if: 

1.  he is deaf, dumb, or blind; 

2.  there is good reason to doubt his sanity; or 

3.  he is to be tried before a regional court which is acting as a court of first instance. 

 

In the instances listed in points 1 and 2 above, the defense counsel must participate in all 

stages of the trial. 

 

In instances described in point 3 above, the defense counsel is required to be present at 

the main trial hearing.   His participation is also required at the appellate hearing, and if the court 

or its president finds it necessary.  If the accused in the above-specified cases  has no defense 

counsel of his own choosing , the president of the court having jurisdiction over the case shall 

appoint a defense counsel ex officio.  The court is also obliged to appoint a defense counsel 

where the accused is a minor (under17 years old).  When the defense counsel is appointed ex 

officio, he shall be under an  obligation to act in the proceedings until they are validly concluded. 

 

In the event of an obvious breach of duty by the defense counsel, particularly with  

respect to the defense, the court, and during the preparatory proceedings, the procurator shall 

notify the proper district Bar.  

 

The new Code of Criminal Procedure increases the scope of mandatory defense, 

especially where the  accused cannot speak Polish. 

 

The accused should also be represented by a defense counsel when the court finds it 

necessary because of the circumstances and the complexity of the case.  According to the new 

Code, the accused should also retain defense counsel  during proceedings before the district 

court, acting as the court of first instance, if he was deprived of liberty or was accused of a 

felony.  In such cases, the presence of  defense counsel before the district court is mandatory.  

However, before the appeal or cassation court, the presence of defense counsel is only necessary 

when  the president of the court finds it so.  As  mentioned above, the only person authorized to 

conduct the defense of the accused is an advocate (barrister).  The court appoints the defense 

counsel ex officio using the list of lawyers submitted to the court.  Only practicing lawyers are 

listed, and the court appoints individual lawyers on a rotation basis.  There is no separate group 

of defense lawyers who provide  legal services.  Each lawyer has a  duty to defend  his client if 

the court  appoints him.  Lawyers' fees  in criminal cases were determined, until October 1997,  

by an order of the Minister of Justice issued in 1992.  In criminal cases,  this order provided for 

fixed fee rates which could not be raised excess in complex cases.  The 1997 amendments to the 

Law on the Bar repealed this  order.  Now a  lawyer‟s salary can be negotiated with the  client.  

However, the Minister of Justice has introduced  minimal rates for legal assistance in criminal 

cases, for the purpose of setting court rates for defense ex officio. 

 

Payments for ex officio defense are made from the court budget.  Unfortunately, amounts 

due are paid irregularly and late, and the amount is often  much lower than in cases in which the 

lawyer is appointed by the client.  Each time a court determines a lawyer's fee, it takes into the 

consideration the complexity of the case, duration of  the trial, and amount of  work the lawyer  



devoted to the case.  Recently, we have seen more examples of lawyers being engaged by non-

governmental organizations, such as the Helsinki Foundation, which are able to cover  lawyers‟ 

fees.  This usually occurs  in  cases concerning  foreigners who have been extradited  to  

countries where their  human rights were infringed upon in the past.  The  right to ex officio 

defense applies to  everyone who meets the requirements specified in the Code of Criminal 

procedure, with no  discrimination as to  nationality, citizenship, or legal status (i.e. refugee, or 

applicant for refugee status). The ex officio defense is carried out throughout the  legal 

proceedings until their conclusion.  In cases where the defense counsel was appointed by the 

court because the accused had a psychological disease,  his counsel is obliged to represent the 

client until the end of the proceedings, even if court-appointed experts have declared the accused 

to be in good psychological  health. 

 

The accused is entitled to mandatory defense from the moment when the grounds for mandatory 

defense listed in the Code of Criminal Procedure become obvious, which is mostly the moment 

when he is presented the charge in the course of preparatory procedure.  In such situation the 

public prosecutor carrying out legal proceedings is obliged to request the  court to appoint a 

defense counsel ex officio for the accused, and  the court must do so.  

 

The old Code of Criminal Procedure did not oblige investigative bodies to inform the 

accused about his right to defense counsel, but it stated, "the accused shall have the right to 

conduct his own defense or to avail himself of the aid of defense counsel (art.9)".  The new Code 

of Criminal Procedure requires that the accused is made aware of his rights.  The obligation to 

instruct the accused about his right to defense counsel can be inferred from art. 10 para. 2 of the 

Code of Criminal Procedure, which states, "the body conducting the proceedings shall, if 

necessary, inform the parties to the proceedings of their rights and duties, even in cases when this 

is not explicitly stipulated by law."  The new Code of Criminal Procedure (art. 300) states that 

the accused should be instructed, before his first interrogation, about his right to: 1. give 

explanation; 2. refuse to give explanation or to answer questions; and 3. have a defense counsel. 

 

These explanations must be handed over to the accused in writing.  Moreover, at the 

request of the accused, the defense counsel shall be present during interrogation. 

 

Polish rules do not impose any liability on  the public prosecutor or policeman for failing 

to  instruct the accused about his right to defense counsel.  An  accused deprived of his right to 

defense counsel during the preparatory or court proceedings can appeal to the court of second 

instance, challenging the judgment, if such deprivation could substantively affect the judgment.  

The appellate court will repeal a judgment where the  accused's right to defense counsel were 

grossly violated. 

 

 The Polish law also provides for  ex officio legal aid in cases other than criminal.   

According to the Code of Civil Procedure, a person unable to pay court fees without prejudice to 

his family's support and maintenance can apply to the court for a relief from  court fees.  The 

applicant must complete an application form describing the family‟s financial situation.  If the 

court exempts such person from court fees, he has the  right to request a court-appointed  legal 

representative.  The court evaluates the application and determines whether the  presence of a 

lawyer is necessary for the case.  When the court finds that the application is well-founded, it 



turns the application over to the proper bar association to assign a lawyer to the case.  An 

application to appoint a lawyer can be submitted by either party (plaintiff or defendant) at  trial 

in any  case conducted under the rules of the Code of Civil Procedure (family law, divorces, 

custody, housing, compensation, wills, estates, issues regarding commercial law, employment 

law, social insurance, etc).  It is also possible to obtain a decision on the appointment of a lawyer 

and on exemption from court fees during legal proceedings before the Chief Administrative 

Court, which hears appeals from decisions by administrative bodies in cases dealing with matters 

of taxes, duties, construction permits, refugee status applications, etc. 

 

Legal aid is not provided in cases brought by  Polish citizens before international human 

rights bodies.  Persons  who submit complaints to such bodies (most often the European 

Commission of Human Rights and the European Court of Human Rights in Strasbourg) can 

obtain  legal aid from non-governmental organizations such as the Helsinki Foundation or from  

the funds of the bodies where the cases are pending (i.e., the Legal Aid Fund of the European 

Commission on Human Rights).  

 

IV. DESCRIPTION OF PRACTICE 

 

Where the presence of the defense counsel is mandatory and  none was appointed,  the 

judge or prosecutor who breached his duty to  demand that the court appoint a  lawyer can be 

disciplined.  Also, a lawyer who neglects  his  ex officio defense duty can be disciplined.  Apart 

from disciplinary actions, the appellate court must reverse any judgment where the accused was 

not represented by a defense counsel in instances in which the Code of Criminal Procedure make 

defense mandatory, or where the defense counsel did not participate in any procedural action in 

which his presence was mandatory (Code of Criminal Procedure art. 388).  According to the 

Code of Conduct for Lawyers (art. 8), a lawyer should carry out his professional duties in good 

faith and according to his best efforts, with honesty, fervor, and conscientiousness.   

 

Recently, there has been an increase in the number of ex officio cases.  Lawyers claim that 60-

80% of criminal cases are conducted as ex officio cases.  Almost every lawyer receives  several 

ex officio criminal cases each month. For the most part, these are  complicated, time-consuming 

cases and are argued before district courts.  Unfortunately, there are no statistics on the precise 

number of such cases or lawyers‟ preparedness to  conduct them properly.  Advocates complain 

they cannot prepare properly for ex officio cases when such cases are too numerous.   

 

Lawyers generally visit their clients wherever they are detained, which is usually in 

prisons, particularly on charges such as murder, robbery, or rape.  Lawyers have not been known 

to insist that the accused confess to the charged crimes in order to speed up the proceedings.  

Generally, lawyers prepare themselves sufficiently to conduct their cases.   

 

Lawyers rarely participate in the part of preparatory proceedings which ends the 

investigation.  However, this will soon change with the enforcement of a new Code of Criminal 

Procedure, which imposes a duty on lawyers to be present during this part of the procedure. 

 

Any negligence committed by lawyers acting as ex officio  defense counsel is subject to 

disciplinary action.  In every district bar association, one of  board members examines all 



complaints brought against lawyers by clients, courts, and other bodies.  If the district bar 

association considers the complaint well founded, it is given to the disciplinary prosecutor, who 

carries out an  investigation.  After investigation, the disciplinary prosecutor either files a charge 

sheet in disciplinary court or issues an order of discontinuance.  Disciplinary courts are very 

severe in punishing negligence  by  lawyers, particularly in ex officio cases.  In one of its 

decisions, the Supreme Disciplinary Court stated, “appointment of a lawyer as ex officio defense 

counsel imposes on him an obligation of scrupulousness and care in exercising his duties to the 

same extent as if he were retained by the client.”  The disciplinary court would consider as a 

serious violation of  lawyers‟duties, for instance, if the defense counsel fails to bring an appeal to 

the appeal court where the accused acquiesces in the judgment but in the lawyer‟s opinion the 

appeal could succeed.  Likewise, relinquishing by a lawyer from fulfillment of his duties because 

the court did not pay his fee or paid reduced amount, is considered a violation of lawyers‟ duties.  

 

 Lawyers are not allowed to refrain from performing their duties because of nonpayment, 

whether they were chosen by the client or appointed by the court.  In ex officio cases there is no 

payment in advance of the cost of visits to the prisons or prosecutor‟s offices, copying 

documents, etc. and, therefore, lawyers must cover these costs themselves.  

 

As  mentioned above, the fees adjudged by the courts are much lower than the fees 

negotiated with clients, and usually are paid late and their value is further reduced by inflation.   

This is why it is no surprise that most  lawyers are not happy to take ex officio cases. 

 

Generally, there are no statistics revealing the number of cases where lawyers breach  

their duties as  ex officio defense counsel, but information from various sources reveals that  

numerous complaints are submitted by accused detainees accusing their lawyers of having an 

overly “friendly” attitude towards investigative bodies (police and prosecutors). 

 

The current rules regarding appointment of defense counsel do not encourage lawyers  to 

take up the defense in these cases.  Lawyers see no benefit in getting engaged as defense counsel, 

aside from the satisfaction of offering legal aid  to  persons in need.  They cannot be  relieved of 

their  duties, as only advocates can represent clients in criminal cases.  Representatives of the Bar 

Association can negotiate with legal advisers to assign among them the ex officio caseload  in the 

fields of civil law and labor law.  However, this will not solve the  problem, since civil and labor 

cases constitute only a small part of the ex officio caseload. 

 

The main source of  remunerating lawyers in ex officio cases is the fees adjudged by the 

courts.  Payment of fees to the lawyers by other sources, such as the Helsinki Foundation, is 

exceptional and limited to special cases, mainly those regarding infringement of those human 

rights recognized by the  European Commission of Human Rights. 

 

V. FINANCIAL COSTS 

 

The costs of the defense counsel ex officio should be determined on the same grounds as 

the costs of a defense counsel chosen by the accused.  As already mentioned,  lawyers‟ fees were 

regulated by the order of the Minister of Justice of June
 
4, 1992, which  was repealed by the 

October 1997 amendment to the Law on the Bar.  During its enforcement, there was no 



difference between the fees paid to ex officio defense counsel and those chosen by clients. For 

example, for representation before the regional court, the fee amounted to 20 to 600 zloties plus 

an additional 20%  per subsequent day of the trial.  At present, a lawyer‟s fee is determined 

exclusively by agreement with his client, and the limits are no longer binding.  In order to 

determine the fee for  ex officio defense counsel, the Minister of Justice has introduced minimal 

rates for fees. However, the courts‟ longstanding financial troubles and  judges‟ practice of 

exercising restraint in rewarding lawyers  suggest that rates adjudged by the courts will still be 

much lower than rates negotiated freely between client and lawyer. 

 

The present system of ex officio defense in Polish law requires changes.  Recently, there 

have been suggestions to assign ex officio cases only to those lawyers who wish to conduct them.  

Such lawyers could definitely be found.  Perhaps offices specializing exclusively in ex officio 

cases could be established, as they are in America.  The underlying assumption is a more 

efficient  system, which includes reasonable fees that fully cover the time and effort devoted to 

clients, and are paid without delay. 



 

 

Country Report:  Romania 

 

MONICA MACOVEI* 

 

 

I. GENERAL BACKGROUND 

 

Romania‟s population is 23 million; nearly 21.5 percent of the population live below the poverty 

threshold.315  A majority of the population lives in the rural areas.  There are about 6000 advocates 

in Romania, out of which 2661 practice law in Bucharest (the figures do not include judges and 

prosecutors).     

 

The legal profession is regulated by Law No. 51/1995.  The Law states that lawyers may 

exercise their profession as sole practitioners, in partnerships or in professional firms.  It guarantees 

lawyers' independence and  professional secrecy.  The latter is protected by provisions which allow 

home or office searches only if ordered by prosecutors and approved by chief prosecutors of the 

Prosecutors' Offices, operating in the seats of the county courts.  The law profession is organized in 

county bars.  The City of Bucharest has its own bar.  All lawyers in the country are members of the  

Lawyers‟ Union.  The autonomy principle governs the exercise of advocate profession. 

 

The court system is regulated by Law No. 92/1992 on the Judiciary, as amended by Law 

No. 142/1997.  Courts are territorially organized, based on jurisdictional criteria.  The Law provides 

for the courts of first instance, tribunals, courts of appeal and the Supreme Court of Justice.  Law 

No. 92/1992 also allows martial courts to function.  Prosecutors' offices operate at the level of each 

court.  A Constitutional Court functions within a distinctive framework provided by separate legal 

provisions. 

 

The military justice system is regulated by Law No. 54/1993.  Military courts and 

prosecutors‟ offices have jurisdiction over military and police personnel and  the secret services.   

 

Brief Comments on the Independence of the Judiciary and on the Role of the Prosecutors 

 

The Constitution guarantees non-removability, independence and impartiality of judges.  

However, the judiciary remains in practice the least independent of the three governmental 

branches, because of repeated interference on the part of the executive.   

 

Prosecutors are considered part of the judiciary, and they function under the authority of the 

Public Ministry.  The constitutional provisions fail to limit prosecutorial power.  The judiciary treats 

the Public Ministry, like the courts, as part of the judicial branch, though many scholars maintain 

that it should belong to the executive.  Constitutional provisions concerning the Public Ministry, as 
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the supervisory body for prosecutorial power, are included together with clauses applicable to the 

courts under a section entitled "Judicial Authority".  Similarly, the Constitution classifies all 

prosecutors and judges as members of the magistrature.   

  

However, when defining the nature and scope of prosecutorial power, the Constitution states 

that prosecutors must carry out their activities not only in accord with the principles of legality and 

impartiality, but also within the framework of hierarchical control.  The Law on the Judiciary 

provides that the hierarchically superior prosecutor may issue mandatory orders and suspend or 

refute acts and dispositions of the subordinate prosecutors.  Besides the lack of independence, 

prosecutors do not enjoy the guarantee of immovability and are not subject to the rule of publicity.  

Their status has been correctly assessed from the perspective of the executive power and, 

consequently, it doesn't meet the requirements of an independent judiciary.  By including within the 

same structure both judges who function under the conditions of independence, non-removability 

and publicity, and prosecutors who are not independent, are removable and operate outside the 

framework of publicity, the very essence of the independence of the judiciary is endangered.    

 

To this must be added that a large part of the prosecutorial activity cannot be checked by 

judges.  The non-indictment decisions adopted by prosecutors cannot be appealed in the courts, 

even if arrest or search warrants have been issued in those cases during the criminal investigation 

stage.  The principle of access to justice is severely violated by the lack of the legal possibility of 

appealing the search and wire tapping warrants before independent judges.   

 

Moreover, article 409 of the Code of Criminal Procedure, as amended in 1993, provides for 

the exclusive authority of the General Prosecutor to declare extraordinary appeals against final 

judgments adopted in criminal cases (habeas-corpus type proceedings), at his own initiative or if so 

required by the Minister of Justice.  He acts either on the application of a party to the criminal case 

or ex officio; in any case he proceeds at his discretion. 

  

Under the inquisitorial model inherited from the civil law tradition, the Public Ministry 

supervises on the one hand the activities of investigating prosecutors performing quasi-judicial 

functions, such as issuing arrest warrants, authorizing searches, gathering evidence, building-up 

cases, while on the other hand, it supervises the activities of trial prosecutors who represent the 

government in court.  However, the Romanian legal system makes no distinction between these 

different prosecutorial roles.  All of them, including judges are considered members of the 

magistrature.    

  

The changes brought by the 1997 bill clarified the relationships between the Minister of 

Justice and prosecutors.  While the 1991 Constitution stated that prosecutors perform their tasks 

under the authority of the Minister of Justice, the 1992 Law on the Judiciary added to the 

constitutional provisions a mandatory link (the General Prosecutor) between the Minister of Justice 

and prosecutors, which was intended to keep exclusive power over the prosecutors in the hands of 

the General Prosecutor.  This link has been eliminated, and the new bill provides for a direct 

relationship between the Minister of Justice and prosecutors. 

 



There are real chances for a substantial reform of the criminal justice system.  A draft 

amending the role and powers of prosecutors is being prepared by the Ministry of Justice.  It is 

intended to introduce the institution of "investigative judges". 

 

 

 

 

II. OUTLINE OF THE CRIMINAL PROCEDURE LAW 

 

Who May Authorize an Arrest and for How Long.  Arrangements for Legal Assistance 

 

The Romanian Code of Criminal Procedure316 (CCP) provides for three "preventive 

measures": police custody, pretrial detention and the interdiction to leave town.317  These are 

restrictions on the right to liberty, and they can be ordered for crimes which are punishable with 

imprisonment.  Only the first two consist in a factual deprivation of liberty.   

 

Police can order custody only.  Pretrial detention and the interdiction to leave the town can 

be ordered by prosecutors during the investigation stage and by judges during the hearings.  

However, besides the police, prosecutors may also order custody.  

 

Police custody is regulated by Articles 143-144 of the CCP.  It can only take place during 

the investigation stage and it may not be longer than 24 hours.  In practice, it is not ordered for less 

than 24 hours.  During this period, the accused is kept in the police station, usually in the lock-up.  If 

custody is ordered by the prosecutor, the accused stays either in the lock-ups  located in the 

prosecutor's office facilities (which is very rare, since very few prosecutor's offices have their own 

lock-ups) or in the police lock-ups (which is common). 

 

Police custody cannot be ordered unless a formal charge is brought against the accused.  

When custody is ordered, the accused has the right to be informed "immediately"318 on the 

grounds of the custody and "as soon as possible"319 on the charge in a "language he/she 

understands."320  Custody requires the presence of a defending lawyer (appointed by the accused 

or ex officio), and this is probably why the wording is different, as finding a lawyer takes some time.  

The duty to provide an ex officio lawyer stays with the police (or prosecutor if he orders the 

custody).  As proof that the accused was informed on the grounds of the custody, he is asked to state 

and sign the written form by which the custody is ordered. 
                                                           

     316 The current Code of Criminal Procedure was enacted in 1968 and came into force in 1969.  It was successively 

amended in 1990, 1992, 1993 and 1996.  Law No. 141/1996 was the last amending act and it was adopted by the former 

Parliament.  

    317  CCP, Article 136 para. 1.  

    318  CCP, Article 137/1 para. 1.   

    319  Id. 

    320  The language requirement is stated by Article 23 para. 5 of the Constitution. 



 

The level of evidence required for the custody is formulated broadly.  "Well-grounded 

evidence or indications"321 that the accused has committed a crime punishable by the penal law are 

the legal requirements.  While the term "evidence" is clear and it has an accepted meaning in 

criminal law, "indications" is ambiguous and vague.  The ambiguity does not disappear when the 

law goes further and define the "well-grounded indications" as "the supposition, based on the 

existing information, that the accused has committed the criminal activity."322  "Information" and 

"supposition" are, at the most, parts of a subjective test, unrelated to material evidence.  This 

standard of proof applies to pretrial detention as well.  

 

Custody requires a written order which must state the date and time when custody begins, the 

number of custody hours and the charge.  When custody expires, the accused is either released or 

kept under arrest if the prosecutor issues a pretrial detention warrant.  Pretrial detention may also be 

ordered during the custody period.  This will terminate the custody, and from that time on the 

deprivation of liberty relies on the pretrial detention warrant. The law does not provide any appeal 

against the custody. 

 

Although the Constitution323 states that a person cannot be kept in custody more than 24 

hours, the Law on Police gives the police officers the power to arrest for a supplementary period of 

24 hours, without a criminal charge, on broad grounds such as "identity checks" or "suspicion of 

endangering the public order or social values."324  Police call this an 'administrative' custody.  

Needless to say, the person in 'administrative' custody does not have the right to a lawyer and none 

of the rights provided for in 'criminal' custody.  The so-called 'administrative' custody may well be 

followed by 'criminal' custody.  This ends up in 48 hours of  police custody.  The constitutionality of 

these provisions has not yet been challenged.325 

 

Frequently, suspects are questioned for hours by the police before a custody order is issued.  

Although the suspects are deprived of liberty, this period is not regulated as such by any law.  In 

effect, the rules governing custody and pretrial detention, including the right to a lawyer, do not 

apply.  This is legally defined as 'questioning activity'; no one refers to it as 'arrest', though the 

person is not free to leave the police station at his own will.   

 

Pretrial detention is regulated by Articles 146-160 of the Code of Criminal Procedure.  It 

may be ordered by prosecutors during the criminal investigations and by judges during the hearings.  

                                                           

    321  CCP, Article 143 para. 1.   

    322  CCP, Article 143 para. 3.   

    323  Article 23 para. 3.  

    324  Article 23 of  Law No. 26/1994 on Police. 

    325  Once in force, a law can be found unconstitutional by the Constitutional Court only in specific cases, at the 

request of one of the parties.  If unconstitutionality of a statute or of certain provisions is claimed, the ordinary courts 

suspend the judicial proceedings and send the case to the Constitutional Court to rule on constitutionality.  Proceedings 

are resumed consequent to the judgment of the Constitutional Court, which is mandatory in that specific case (Articles 

144 and 145 of the Romanian Constitution).  Constitutionality issues cannot be raised during the investigation stage. 



The latter happens quite rarely.  It is most common that prosecutors order it, and police custody may 

then follow, but not necessarily.  However, it is a common practice that the police orders custody, 

and during the 24 (or 48)326 hours of custody the accused is brought before a prosecutor to decide 

on the pretrial detention.   

 

The standard of proof required for pretrial detention is identical with that required for police 

custody.327  However, there is a slight difference which does not relate to the standard of proof, but 

to the limit of the punishment provided by law for the crime under charge: while police custody 

may be ordered for crimes which are punishable by any level of imprisonment, pretrial detention 

may be ordered only where the maximum limits of the punishments provided by law are higher than 

one year (in one single case, the limit requirement moves to two years).  In practice, a prosecutor 

would ask for more evidence than the police, and this is why police custody is not always followed 

by pretrial detention.  

 

The prosecutor may not order more than 30 days of  pretrial detention.  Either he orders up 

to five days and then up to 25 days, or he may order 30 days from the very beginning.  In the latter 

case, the "criminal action" starts simultaneously,328 and from this procedural moment the accused 

becomes a defendant and a "party in the criminal process."329  The procedure is similar when the 

prosecutor orders 25 days of  pretrial detention subsequent to the first five days. Although the law 

does not provide a higher standard of proof, it is common practice that more evidence is needed 

when the "criminal action" is open.  When the accused is not arrested during the investigation stage, 

the "criminal action" is ordered simultaneously with the indictment.330  If the pretrial detention is 

ordered by the court, each such order may not be longer than 30 days.  This is a constitutional 

requirement.331 

 

Pretrial detention requires a written warrant.  In practice, though prosecutors may authorize 

arrest for periods up to five or 30 days, warrants are issued for the maximum allowed.  The pretrial 

detention warrant must show among others the arresting period, the formal charge, the facts, and the 

personal data identifying the detainee.   

 

Most commonly, during pretrial detention, the accused (ones arrested up to five days) and 

the defendants (ones arrested for periods longer than five days) are kept in the police stations‟ lock-

ups.  In practice, when the criminal investigation is over and indictment is issued, the defendant is 

transferred to the prison. 

 
                                                           

    326  See the paragraph on the 'administrative' custody provided by the Law on Police, Supra. 

    327  CCP, Article 146 para. 1.   

    328  CCP, Articles 9 and 234-236.   

    329  CCP, Article 23. 

    330  In theory, the indictment comes in the furtherance of the "criminal action", but they are both ordered once, by the 

same act (the indictment). 

    331  Article 23 para. 4 of the Constitution. 



Pretrial detention (the first 30 days period) may be extended by the court only at the written 

request of the prosecutor, which may come in the furtherance of a police request, but not 

necessarily.332  The prosecutor and the police must give reasons to show why pretrial detention 

should continue.  If pretrial detention has been ordered by the court during the hearings, the same 

court will decide on the extension.  Each extension may not be longer than 30 days.  There is no 

limit on the number of the extension.  However, the pretrial detention must not exceed half of the 

maximum punishment provided by law for the alleged crime.333   

 

In practice, after the indictment is issued and the case is pending in the court of first 

instance, the extension is not decided every 30 days.  Judges rely on Article 149 para. 3 of the 

Criminal Procedure Code which states ambiguously334 that, in pending hearings, deprivation of 

liberty is automatically extended until a final judgment is rendered, unless release is explicitly 

ordered.  Judges will not discuss the need for a continuous detention, unless defendants ask for 

release.  In 1994, the Constitutional Court clearly stated that the grounds for deprivation of liberty 

must be reviewed every 30 days and declared Article 149 para. 3 of the Criminal Procedure Code as 

unconstitutional.335  The large majority of judges interpret this decision as applicable to the pretrial 

detention ordered by courts only.336  In effect, courts don't review the detention which has been 

ordered by prosecutors during criminal investigations, unless release is explicitly requested during 

the hearings.  In practice, pretrial detention is mainly ordered by prosecutors and, therefore, the 

Constitutional Court decision is of narrow applicability.  Needless to say, no legitimate ground 

justifies this distinction, and although the practice of not periodically reviewing the grounds for 

detention is contrary to the case law developed by the European Court on Human Rights, Romanian 

judges adhere to this arguably unlawful practice. 

 

When pretrial detention is ordered, the accused or the defendant must first be questioned by 

the prosecutor.337  Prior to this, the prosecutor must inform the accused or the defendant of his 

right to a lawyer.  The prosecutor is under a duty to write a report on this issue.338  The Supreme 

Court339 has decided that the failure to inform an accused or a defendant, deprived of liberty or not, 

                                                           

    332  CCP, Articles 155 and 156;  Article 23 para. 4 of the Constitution. 

    333  CCP, Article 140 para. 2.  

    334  The ambiguity of these provisions comes from the expression "pretrial detention during the hearing," which 

makes it unclear if the text applies to the pretrial detention ordered by both prosecutors and courts or to that ordered 

exclusively by courts.  

    335 Constitutional Court, Judgment No. 60 of May 25, 1994, final through Judgment No. 20 of February 15, 1995 and 

Judgment No. 92 of October 12, 1995.    

    336  This is due to the fact that, following the Constitutional Court judgment, most judges have been interpreting the 

text of Article 149 para. 3 of the Criminal Procedure Code as related to the detention ordered by courts and not to that 

ordered by  prosecutors.  

    337  CCP, Article 150.   

    338  Article 6 of the Criminal Procedure Code. 

    339  Judgment No. 2194 of October 26, 1993 issued by the Criminal Section of the Supreme Court. 



of the right to a lawyer, annuls the criminal investigation activities340 and the case is sent back to 

the prosecutor's office for re-investigation.341 

 

The rules of criminal procedure require legal assistance when the accused or the defendant is 

informed of the charge and when he is questioned in anticipation of being arrested.  The accused or 

the defendant may retain a lawyer at his own choice.  If he doesn't, the prosecutor will appoint an ex 

officio lawyer.  However, if the lawyer chosen by the accused or the defendant is not available, the 

prosecutor may appoint an ex officio lawyer and proceed with the informing or questioning.  This 

does not mean that the lawyer appointed by the accused or the defendant may not come in at any 

stage of the proceedings.  If the legal assistance rule is violated, the court declares the proceedings 

void.342  The Supreme Court has decided that this is a case of complete nullity, and the case must 

be turned back to the prosecutor's office for re-investigation.343 

 

Following the pretrial detention order, the accused or the defendant must be informed 

promptly of the grounds for this measure.  During the next 24 hours, the prosecutor (or the judge) 

must inform the family or a person designated by the accused or the defendant about the pretrial 

detention.  This must be certified in a written report.344  

 

On the very day pretrial detention has been ordered, the accused or the defendant has the 

right to appeal in court against the legality of the pretrial detention ordered by the prosecutor.345  

This right may be exercised only once.  The court will summon the applicant who must be assisted 

by a lawyer at his choice or an ex officio one.346  If medical or other grounds make it impossible 

for the applicant to appear before court, the lawyer will represent him.347  The court which reviews 

the legality of the pretrial detention is the court which has first instance jurisdiction over the case.  

The hearing is not public.348  If pretrial detention has been ordered by the court, the appeal may be 

filed within three days from the pronouncement or notification of the decision by which arrest was 

ordered.349  If release is ordered, in any of the two cases, the prosecutor has the right to appeal 

                                                           

    340  The entire criminal investigation activity takes a written form.  Therefore, the written documents of the file will 

be declared void.  Nevertheless, documents such as forensic reports or search reports will still be valid, but they can't stay 

alone as charging evidence in the court. 

    341  In criminal cases, courts of first instance may decide in different ways.  They can convict, acquit or send the case 

back to the prosecutor's office for reinvestigation or complete investigation of the case.  The latter is not necessarily 

followed by another indictment.  The prosecutor may adopt a non-indictment decision as well. 

    342  CCP, Articles 137/1 and 171.   

    343  Judgment No. 394 of March 2, 1993 issued by the Criminal Section of the Supreme Court. 

    344  CCP, Article 137/1.   

    345  CCP, Article 140/1 para. 1. 

    346  CCP, Article 140/1 para. 2.    

    347  CCP, Article 140/1 para. 3.     

    348  CCP, Article 140/1 para. 4 .     



within three days.  Similarly, the applicant may appeal if the court rejects his application.350   It is 

up to the appellate court to summon the applicant, while the participation of the prosecutor in the 

appellate hearing is mandatory.351   

 

Independent of the application asking for the legality review of the pretrial detention ordered 

by the prosecutor, the accused or the defendant may file applications asking to have the pretrial 

detention replaced352 (for instance, with the interdiction to leave the town) or revoked,353 to be 

released on probation354 or on bail.355  Applications are filed with the prosecutor who ordered the 

pretrial detention.  Rejection of requests for replacing or revoking may only be appealed 

hierarchically within the prosecutor's office.  Courts cannot hear appeals in these cases.  Courts can 

only hear appeals if release on probation or on bail is being rejected by the prosecutor.356  

However, since the prosecutor would always be inclined to maintain his orders, the current 

procedure of first having the application heard by the prosecutor is a mere formality and is unfair 

and time consuming.  Jurisdiction to hear all the applications against pretrial detention ordered by 

the prosecutor should exclusively belong to courts. 

 

Where pretrial detention has been ordered by the court, the same applications may be filed 

with the court. 

 

No limit is provided for the number of applications which may be submitted during the 

criminal investigations or court hearings. 

 

However, release on probation or on bail are not applicable to all crimes and all defendants.  

They are limited to those crimes which are punishable with imprisonment up to seven years and to 

those defendants who do not have criminal record.357  Grounds, such as information that the 

defendant will commit another crime or try to influence witnesses may also justify the rejection of 

probation or bail.358  The number of those released on bail and on probation has decreased 

                                                                                                                                                                                           

    349  CCP, Article 141.   

    350  CCP, Article 140/1 para. 6.    

    351  CCP, Article 140/1 paras. 6 and 7.    

    352  CCP, Article 139 para. 1.   

    353  CCP, Article 139 para. 2. 

    354  CCP, Article 160/2. 

    355  CCP, Article 160/4.    

    356  CCP, Article 160/9 para. 2.    

    357  CCP, Article 160/4 para. 3. 

    358  Id. 



dramatically since the last amendment of the Penal Code.359  Most punishments were substantially 

increased, but the seven year limit for probation and bail has not been raised.  

       

Independent of the power to authorize arrest given to prosecutors and judges by the 

Constitution and the Code of Criminal Procedure,  Law No. 3/1970 on Protection of Minors 

provided for the deprivation of liberty for an unlimited period of time (the usual duration 30 days) 

of  minors (up to 18 years) who were "exposed to committing crimes or whose vicious or immoral 

behavior could have been spread among other youth..."360  Minors were kept in special institutions, 

and they were not free to leave.  Police had the authority to ask for this measure.  In practice, police 

used these provisions to keep minor suspects locked up and to investigate them in the absence of a 

lawyer and of any other guarantees provided for by the custody and pretrial detention procedures.  

This law has been abrogated by Ordinance No. 26 of June 9, 1997 issued by the Government in an 

urgent procedure.361      

 

  Interdiction to leave the town may be ordered by the prosecutor during criminal 

investigation and by the court during hearings.362  The prosecutor may not order this interdiction 

for more than 30 days.363  In the absence of similar limitation, courts may order it for longer period 

of time.  If it is ordered during criminal investigations, the requirements for police custody must be 

fulfilled.364  Interdiction to leave the town may be replaced by custody or pretrial detention.  No 

legal assistance is required. 

 

Interdiction to leave the town is very rarely ordered in practice.  Prosecutors and judges are 

inclined to order deprivation of liberty. 

 

The Right to Counsel  

 

The right to counsel during criminal investigation has been partially explained in the 

previous section in relation to the legal guarantees of custody and pretrial detention.  The issue will 

be extended here in order to give an overall  picture of the legal provisions and case law in the area 

of legal assistance of the persons detained.365 

 

As mentioned previously, custody and pretrial detention must be preceded by a formal 

charge.  The accused or the defendant has the right to be informed on the charge "as soon as 

                                                           

    359   Law No. 140/1996 on Amending the Penal Code.  

    360   Article 1 (d) of the Law No. 3/1970 on the Protection of Minors. 

    361  Official Gazette No. 120 of June 12, 1997.     

    362  CCP, Article 145 para. 1. 

    363  CCP, Article 145 para. 2.   

    364   CCP, Article 145 para. 1. 

    365  It should be kept in mind that references will only be made to the 'legal' deprivation of liberty.    



possible" and "in a language he understands", in the presence of a lawyer.366  From the moment the 

accused or defendant is charged, he must have legal assistance when questioned by police or 

prosecutors, or where confrontation takes place, and in general, during any investigative activity 

which requires his presence.  In this respect, the Supreme Court stated in a specific case that the 

right to counsel covers the entire investigation stage and, therefore, any interrogation, confrontation 

or other such activity is void if the accused or the defendant was not assisted, at that time, by 

counsel.367   

 

Obviously, legal assistance is mandatory when the suspect is questioned by the police or by the 

prosecutor in anticipation of being kept in custody or in pretrial detention.  In this respect, the 

Supreme Court decided that having failed to provide counsel during an interrogation preceding 

custody, the police violated the right to legal assistance, and the case must, in effect, be turned to the 

prosecutor's office for re-investigation.368  Similarly, when questioned by the prosecutor in 

anticipation of pretrial detention, the accused must be assisted by counsel.  The Supreme Court has 

stated that even if the accused made a written declaration stating that he waived the right to a 

counsel, and the prosecutor proceeded with interrogation and had ordered pretrial detention, the 

nullity still applies since the right to a counsel is constitutionally guaranteed and one cannot give it 

up.369  In all instances where the right to counsel is violated,  release is ordered by the court. 

 

Legal assistance must also be provided whenever the court hears an application against 

pretrial detention or for its extension, such as appeals against the legality of the warrant, 

applications of replacement or revoking the detention, or applications seeking release on bail 

or on probation. 

 

Lawyer - Client Contact.  Suspension and Confidentiality 

 

The right to be in contact with counsel is provided by the rules of criminal procedure for the 

investigation stage as well as for the hearings before the court.370  One exception is that the contact 

with counsel may be suspended once during the criminal investigation for a period not exceeding 

five days, if "it is required in the interests of the investigations."371  Such suspension cannot 

operate when the pretrial detention is extended and when the defendant is informed on or/and 

becomes acquainted with the results of the investigation.  Suspension can only be ordered by the 

prosecutor, also where the police suggest it.  During the hearings before the court, the contact with 

the counsel cannot be prohibited. 

                                                           

    366   See notes 4 and 5 supra. 

    367   Judgment No. 887 of June 26, 1993 issued by the Criminal Section of the Supreme Court. 

    368   Judgment No. 568 of March 21, 1993 issued by the Criminal Section of the Supreme Court. 

    369   Judgment No. 1009 of June 9, 1993 issued by the Criminal Section of the Supreme Court. 

    370  CCP, Article 172 paras. 4 and 5.     

    371   CCP, Article 172 para. 4 .  



 

Privacy is not guaranteed by the rules of criminal procedure, nor it is prohibited.  The law 

keeps silent  on this issue.  In practice, client and lawyer communicate in the presence of a third 

party, which is usually a police officer (either one from the protection department or the officer in 

charge of the case).  In order to justify their presence, the police invoke their responsibilities for the 

defendant and quite often, the safety of the lawyer.  Lawyers, especially those ex officio, accept this.  

However, exceptions to this practice do exist.  Unfortunately the lack of privacy between client and 

lawyer is the rule.  Even before being questioned in anticipation of having pretrial detention ordered 

against him, the accused and his lawyer don't usually talk in private, but in the presence of the 

prosecutor and police, and for only a few minutes.  This happens in the overwhelming majority of 

cases where ex officio lawyers have been assigned to provide legal assistance.  It may also happen 

that the ex officio lawyers consider any discussion with the accused unnecessary, even when 

detention has been decided.  Most of the clients don't react to that. 

 

However, the Lawyers‟ Statute372 provides in Article 100 the right of the lawyer to refuse 

contact with his client in the presence of the police or prosecutor, or any other representative of a 

state authority, or if a system controlling contact with the client is in place.  In practice, lawyers do 

not make use of this provision; they rather avoid tensions between themselves and the investigative 

authorities. 

 

Right to Select and Change Lawyers 

 

The right to freely chose a lawyer is provided by the 1995 Law on the Legal Profession373 

and by Article 6 of the Lawyers‟ Statute.  Nevertheless, the ex officio defense and the free defense 

are exceptions of this rule.  In both cases, clients cannot name lawyers; they have to accept the 

lawyer assigned by the legal aid service (Article 143 of the Lawyers‟ Statute). 

 

The client may only give instructions to the lawyer he has selected, he cannot instruct the ex 

officio lawyer.  The latter's letter of delegation terminates when the client assigns the case to a 

lawyer of his own choosing.374  The failure to provide legal defense when it is mandatory makes 

the proceedings void.  

 

III. LEGAL RULES 

 

Mandatory Legal Assistance 

 

The right to legal assistance during the entire stage of criminal investigation and during the 

hearings before a court is provided by Articles 171 and 172 of the Code of Criminal Procedure.  

                                                           

    372   Official Gazette No. 237, Oct. 17, 1995. 

    373    Law No. 51/1995, Art. 2  para. 4. 

    374   CCP, Article 171 para. 5;  Article 144 of the Lawyers Statute. 



Legal assistance is mandatory where the accused or defendant is detained (even if this measure has 

been ordered in a different case), or a minor (even if not detained), or a conscript.  Legal assistance 

is also mandatory, but during the hearings only, if the punishment provided by law for the charge is 

higher than five years imprisonment (and obviously, the defendant is not already involved in one of 

the cases for which legal assistance is mandatory throughout the trial), or in any case where the 

court decides that the defendant is not able to defend himself.375   

 

Whenever legal assistance is required by law and the accused or the defendant does not have 

a lawyer, the law enforcement and judicial officials (police, prosecutors and courts) must assign 

one.  The courts of appeal have held that if a lawyer has been assigned by the client, it's not lawful 

to ask the bar to assign an ex officio lawyer for a specific hearing.  When this happened, the court of 

appeal declared the hearing void and remanded  the case to the first instance court for re-trial.376  

On the other hand, the Supreme Court decided that if the lawyer appointed by the client fails to 

attend more hearings, without justification, the court may ask the bar to appoint an ex officio 

lawyer.377 

 

In specific circumstances, the law provides mandatory legal assistance for parties other than 

the defendant.  If the court decides that the victim or the party who bears civil responsibility for the 

defendants is not able to defend themselves, an ex officio lawyers is assigned.378  The courts may 

do that at its own initiative or at the request of the respective party.  This procedure is applicable 

when the case is pending before the courts (and not during investigation). 

 

The duty to ensure that ex officio lawyers attend the proceedings stays with the police, 

prosecutors and courts.  The judicial body which deals with the case must ask the bar association to 

assign an ex officio lawyer, and it must not proceed with the investigation or hearings in his absence.  

The legal assistance services are organized by the local bars.379  Payment is provided by the 

Ministry of Justice.380  

 

Legal Aid System  

 

The bar associations assign ex officio lawyers for indigent defendants.  There is no specific 

category of such lawyers.  All private lawyers are eligible.  However, the Lawyers' Statute stipulates 

in Article 105 that junior lawyers should primarily be assigned in the ex officio or legal aid cases.  

The payment is made by case.  Lawyers cannot refuse to provide legal assistance in the assigned 

cases, except on well justified grounds.381   
                                                           

    375   CCP, Article 171 paras. 3 and 4 .    

    376   Judgment No. 43/1994 of Constanta Court of Appeal; Judgment no. 547/1994 of Bucharest Court of Appeal. 

 

    377   Judgment no. 3064 of December 15, 1995 issued by the Criminal Section of the Supreme Court. 

    378   CCP, Article 173 para. 3.  

    379  Article 63 of  Law No. 51/1995 on the Legal  Profession. 
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No other services exist, such as a public defender system or university law clinics.  

However, there are initiatives to run university law clinics as experimental programs in cooperation 

with the Ministry of Justice and the respective Law Faculties. 

 

Private lawyers assigned to a case are paid a fixed amount regardless of how much work 

they invested in the case.  Three categories of payments operate at the present, depending on the 

complexity of the case.  Fix amounts are provided: 50,000 lei (6 US$ at the current exchange rate - 

December 1997) for filing an application with the judicial organs (i.e. an application for release), 

100,000 lei (12 US$) for a criminal case involving one or two defendants and 150,000 lei (18 US$) 

for a criminal case involving three or more defendants.  For each stage of proceedings another 

payment is made but the amounts do not differ from one stage to another.  The current amounts 

have been established jointly by the Ministry of Justice and the Union of Lawyers.  They will 

probably be increased at the beginning of next year.  The money is provided by the Ministry of 

Justice.   

 

It must be pointed out that the above amounts represent less than the amounts provided as 

minimal limits for the lawyers who act under an agreement with the client.  For instance, the lawyer 

cannot charge less than 300,000 lei for a criminal case where indictment is required by law or less 

than 500,000 lei if three or more defendants are involved in the case.382  When legal assistance 

relies on agreements between parties, only minimum amounts are set (and not maximum limits).  

Obviously, the payment currently provided for the ex officio lawyers is symbolic, and this is 

strongly reflected in the quality of their work.       

 

Legal Aid Eligibility and Availability 

 

Where the legal assistance is mandatory, the income of the accused or defendant or any 

other circumstances are irrelevant.  No exceptions are provided by law.  Romanian nationals, as 

well as resident or non-resident aliens or persons without citizenship, receive the benefit of legal 

services whenever the domestic criminal law is applicable to them and legal assistance is required 

by law in the case.  It is enough that the party does not provide his own counsel for having an ex 

officio one assigned.  In practice, the indigent defendants are at large the only beneficiaries of the ex 

officio lawyers.  Those who can afford counsel of their own choice would certainly pay for one 

since the services provided by ex officio lawyers are of  poor quality.  As a general rule, the 

efficiency of the legal services provided by lawyers is proportional with the fees. 

 

Where legal assistance is optional, the indigent defendants may apply for free counsel.  Decisions 

are taken by the local bars‟ councils depending on the circumstances of each particular case.  There 

are no strict financial or non financial criteria for legal aid eligibility.  All personal and financial 

circumstances of the applicant, as well as the nature and the complexity of the case are evaluated by 

the councils when deciding on applications for free legal assistance.  No legal exclusions exist. 

Applications for free legal assistance may be filed in and for any procedural stage. 

 

                                                           

    382  Decision 2420 of September 29, 1997 issued by the Union of Lawyers. 



Duty to Inform of Rights to Legal Assistance and Legal Aid  

 

In criminal cases, the law enforcement and the judicial officers have the duty to inform the 

accused or the defendant of the right to be assisted by a lawyer.  This information must be giving 

before the first interrogation. 

 

The consequences of the failure to inform of this right are different depending on the 

mandatory character of the legal assistance.  In cases where the legal assistance is required by law, 

the courts will turn the case back for re-investigation if police or prosecutors have failed to comply 

with this requirement.  The issue was largely discussed in the preceding section of this report.  

However, it must be pointed out that no legal proceedings have been initiated against law 

enforcement or judicial officials who have violated the mandatory right to a counsel.383   

 

Where legal assistance is not mandatory and law enforcement or judicial officials failed to 

inform the party of the right to benefit from counsel, the courts decide in a similar way as in the 

cases where legal assistance is required by law.  Therefore, such cases have been turned back to 

prosecutors‟ offices for re-investigations with the requirement of observing the right to counsel.  

Nevertheless, if at some point during the criminal investigation the accused or the defendant retains 

a lawyer, the investigation is considered valid despite the failure to inform the party on the right to 

counsel before the first interrogation.   

 

Information on legal aid (the possibility to claim free legal assistance in cases where 

assistance is not mandatory)  is not usually provided by the enforcement officers. 

 

In all types of civil cases, the parties may benefit from free legal assistance under the 

conditions provided by Article 74 of the Code of Civil Procedure: any person who cannot afford the 

costs of a trial without endangering his subsistence or that of his family may claim free legal 

assistance.  Similarly, provisions exist in the Law on the Legal Profession, whose wording refers to 

the "obvious impossibility to pay the fees."384  Applications are usually filed with the courts, 

whose decisions depend on the particular circumstances of each case.  If the application is 

successful,  then the court will ask the local bar to provide free counsel.385  In exceptional cases, if 

there is some urgency, the request for free assistance may be filed with the dean of the local council 

(bar), who has the authority to decide.386  The fees are paid by the Ministry of Justice and they are 

as small as those provided for the ex officio lawyers in criminal cases.  This has a strong impact on 

the quality of legal services. 

 

Legal assistance for preparation and submission of applications to international bodies is 

neither explicitly provided by law nor explicitly prohibited.  I am not aware of any applications filed 

                                                           

    383  I am aware of a few complaints followed by disciplinary proceedings against some prosecutors who violated 

these legal provisions.      

    384  Article 63 of the Law No. 51/1995 on the Legal Profession. 

    385  Articles 75-79 of the Code of Civil Procedure. 

    386  Article 63 para. 2 of the Law on the Legal Profession. 



with the bar associations in this area.  However, the domestic and international non governmental 

organizations have provided legal assistance for preparation and submission of applications to 

international bodies, primarily to the Strasbourg organs. 

 

IV. DESCRIPTION OF PRACTICE 

 

In practice, the legal aid defense has merely a formal character.  The common perception of 

the defendants is framed by two ideas:  (i) a state-paid counsel acts for the state, and (ii) low fees do 

not motivate lawyers to act efficiently.  While the second idea is reasonable true, the former is not 

true in theory.  The state must provide legal assistance, even if not exclusively, to those who need it 

and cannot afford it. 

 

Consequently, the low quality of services provided within the legal aid system are a product 

of this low level of payment. 

 

Neither professional enthusiasm nor care for the clients motivate lawyers who act within the 

legal aid system.  Enthusiasm and care are eventually showed by well paid lawyers.  Young lawyers 

do not believe their future career relies on the services provided within the legal aid system. 

 

Enforcement of Mandatory Legal Aid  

 

In practice, legal assistance is formally insured where provided by law as mandatory.  If the 

right to counsel is violated, courts declare investigations void and turn the case back to the 

prosecutor's office, and eventually, to the police.  New indictments may follow but not necessarily.  

Violations of the right to counsel and the Supreme Court case law have been discussed in section II. 

 

Having said that the right to counsel is formally observed in practice, it must be pointed out 

that the low quality of the services provided within the legal aid system makes this right 

meaningless.  In the large majority of criminal cases, legal assistance is a mere formality.  When 

their clients are being questioned by the police or prosecutors, lawyers confine their role to signing 

written depositions, without having first discussed a defense strategy with their clients, and in most 

cases, without even having studied the evidence gathered by the police or prosecutor.   Moreover, 

lawyers would often allow their clients, when questioned by police and prosecutors, to admit crimes 

with which they are not charged.  Visits to clients are not a common practice.  On the contrary, it is 

common that lawyers meet their clients only in the courtroom, and even at this point they don't have 

a serious talk about a defense strategy.  They might not talk at all.  In practice, most of the assigned 

lawyers do nothing but show up in the courtroom and plea for indulgence.  This type of pleading is 

expected by the large majority of judges.  The judge will only inform the bar or take other measures 

(for example, impose fine) if the assigned lawyer fails to show up at the hearing. 

 

Among other reasons, the assignment system may contribute to the formal character of legal 

aid.  In criminal cases where legal assistance is mandatory, police either ask the bar to assign a 

lawyer or, quite often, call a "friendly" lawyer whom they know from previous cases, and who will 

then obtain from the bar the authorization to act in the particular case.  The rules on legal aid issued 

by the Bucharest Bar prohibit lawyers, under a non-payment sanction, to provide legal services at 



the mere request of the court, police or prosecutor.387  However, payment is approved where the 

legal services were provided under exceptional circumstances.  As one may observe, if provided, the 

legal assistance is still valid, and therefore used.  In practice, some of these "friendly" lawyers do 

not even attend the interrogations but sign them up afterwards.  Unfortunately, some of the 

defendants, less aware of their rights or out of mistrust in the assigned lawyers, tolerate this.  There 

are sufficient grounds to argue that the assignment system is partially manipulated by the police. 

 

The low level of payment has been previously mentioned as an explanation for lawyers' 

inefficiency.  It has to be added that payment is not only by far insufficient, but it is also late.  Quite 

many formalities are required before the Ministry of Justice pays.  Moreover, since one assignment 

is limited to one phase of the case, formalities followed by late payment come up more times for the 

same case.    

 

Consequences for failure to comply with the duty to inform about the right to legal aid and with 

the duty to bring a detainee before a judge  

 

In practice, both police and prosecutors do comply with the duty to inform the accused or 

the defendant about his right to counsel.  However, they don't necessarily inform the indigent 

accused or defendant about the possibility to get free legal assistance.388  Therefore, there is a 

possibility that a court might convict a defendant who was not assisted by a lawyer.  However, this 

could only happen under minor charges.  In the civil area, parties are not officially informed about 

the availability of legal aid.389   

 

Where required by law, the right to be brought before a judge is not obstructed in practice.  

Nevertheless, it might happen that the police or the prison authority would not bring a detained 

defendant for a hearing in the court, arguing a lack of transportation or of safety guards.  Courts 

usually accept it and order another hearing.  However, if the requirement to be brought before a 

judge is in connection with the extension of pretrial detention, failure to comply with the 

requirement results in having the detainee released.  Deprivation of liberty without a legal basis is 

punished by the Penal Code as unlawful arrest. 

 

Legal Aid and Pro Bono Work  

 

There is no rule, practice or attitude encouraging legal aid work.  On the other hand, no legal 

norms discourage it explicitly unless you consider the low and late payment as explicit 

discouragement. However, actual attitudes and practice both discourage the legal aid work.  The 

"assigned" lawyers are seen as less professional, and this is largely true if one bears in mind the low 

quality of their services. 

 
                                                           

    387   Article 12 of the Rules on the Ex Officio Division - Bucharest Bar.   

    388   We refer here to criminal cases where legal assistance is not mandatory, i.e. the accused is not deprived of 

liberty. 

    389   Except in the circumstances described in Article 74 of the Code of Civil Procedure.  



No significance at all is given to the pro bono work.  Both law and society are indifferent 

and apathetic.  The failure to encourage it by law and attitude is the equivalent of discouraging it. 

 

Private Funding for Indigent Defendants 

 

International and domestic non governmental organizations fund some indigent defendants.  

However, those who benefit are very few.  Moreover, private funding does not necessarily focus on 

providing legal assistance to the poor, but to the parties involved in so-called "good" cases, and it is 

aimed at challenging law and practice which is not in accordance with the international standards on 

human rights. 

 

V. FINANCIAL COSTS OF THE LEGAL AID SYSTEM 

 

Fees for the "assigned" cases in both criminal and civil areas are discussed under Section III.  

I do not have information on the annual cost of the legal aid system. 

 

VI. EVALUATION OF THE LEGAL AID SYSTEM 

 

The existing Romanian legal aid system fails to provide effective representation to indigent 

defendants.  Law, practice and attitudes together generate this disfunction.  Law fails (i) to fully 

guarantee the rights of the accused and defendants; (ii) to provide a reliable defender system; (iii) to 

stimulate alternative systems such as university law clinics; (iv) to encourage pro bono work; and 

(v) to financially stimulate the existing system. 

 

Lawyers' attitudes toward legal aid are fully discouraging, which could be understandable to 

a large extent from a financial perspective.  The idea of protecting human values does not work as a 

moral incentive to act on behalf of indigent defendants. 

 

The "passive" role played by lawyers is another reason for their inefficiency.  Lawyers do 

not conduct independent investigations, and do not produce evidence capable of challenging the 

state's version of events.  To a large extent, the "passive" defense characterizes all the legal services, 

including those provided by well-paid lawyers.  It is probably generated by the peculiar role of the 

prosecutor who is supposed to act not only on behalf of the state, but on behalf of the defendant as 

well, and in equal terms.  Actually, the prosecutor is obliged by law to find the truth.   This is why 

many lawyers see the evidence gathered during the criminal investigations as fair and complete.  

 

VII. SUGGESTIONS FOR REFORM 

 

In order to guarantee the fair trial principle and equality of arms, as well as the basic rights 

of the defendants, including the right to a proper defense, the entire criminal justice system needs to 

be reformed.  All legal rules which compose the criminal judicial system have a strong and direct 

impact on the defense itself and on the exercise of the right to counsel.  One cannot reform the legal 

aid system without reforming all other rules of criminal procedure applicable to criminal 

defendants, and in particular to those deprived of liberty.  Therefore, I suggest that legal changes 



should be initiated with respect to all the rules governing the criminal justice system, including but 

not limited to the following: 

 

A. Rules of Criminal Procedure 

 

1. Provide for and guarantee the division of roles between prosecutors and lawyers during 

the stage of criminal investigation.  Transfer the "defense" task from prosecutors to lawyers (this 

might also eliminate the "passive" defense); leave with the prosecutor the duty to inform the lawyers 

on all the evidence relevant to the case, including the evidence favorable to the suspect/defendant. 

 

2. Transfer the power to order pretrial detention390 from prosecutors to judges.  If this is not 

achievable, then as an intermediary step, vest judges with the exclusive power to hear applications 

for release (on bail and on probation).  Defendants and their counsel should be given a chance to be 

heard when applications for release or complaints against the legality of the pretrial detention are 

examined by courts of all levels (first instance and in appeal). 

 

3. Adopt clear and strict rules providing for periodic reviews of the continuing arrest, and 

narrow the minimum reasoning standards for every new extension. 

 

4. Eliminate the existing legal restrictions from the text regulating bail and probation, so as 

to make these grounds of release real and enforceable.  I would observe, under this paragraph, that 

the more people are kept in pretrial detention, the less defense each of them gets.  On one hand, 

lawyers are overloaded with "assigned" cases, and on the other hand, indigent defendants, if free, 

might be able to find financial resources and lawyers willing to defend them.  This raises the issue 

of the full review of the grounds to arrest.  

 

5. Define "arrest" as to cover all periods of time when a person is not allowed to move 

freely, such as "questioning" in the police station before a formal charge is brought, and adopt clear 

rules to guarantee legal assistance. 

 

6. Expand the right to counsel in the stages prior to official charging. 

 

7. Eliminate "administrative custody" from the Law on Police. 

 

8. Adopt provisions requiring police officers and prosecutors to inform the 

suspects/accused/defendants of their rights, including the right to counsel and to legal aid, and 

provide written forms to be signed by those informed. 

 

9. Include in the law mandatory legal aid clauses for both indigent defendants in criminal 

cases and indigent parties in civilian cases.  Criteria to determine the beneficiaries should be clearly 

provided by law. 

 

                                                           

    390   As well as search and wire-tapping. 



10. Eliminate the existing legal possibility to prohibit for up to five days the contact between 

lawyer and client.  Even if the contact with a particular lawyer might be subjected, under 

exceptional circumstances, to certain limitations, the detained defendants should benefit of other 

lawyers' services.  An absolute prohibition such as the existing one is not acceptable. 

 

11. Provide for and guarantee by law, under severe sanctions, the confidentiality rule as a 

principle governing lawyer-client contacts and relationships. 

 

12. Provide for and guarantee by law the immediate access of lawyers to the medical reports 

filed in custody and pretrial detention, and access to the penitentiary files. 

 

13. Qualify police officers as witnesses and have them questioned in the court in order to 

create the opportunity to make a real defense, by checking and challenging the state's version of 

events.  

 

14.  Limit the options the courts have in making decision to only two: to convict and to 

acquit.  The third existing option - asking for more investigation - is only aimed to cover 

unlawfulness of the criminal investigations.  Provide for "acquittal" as the only result of violating 

the right to a counsel or of acting unlawfully while collecting evidence. 

 

15. Create legal and practical standards for a "reasonable and fair" defense, and require 

judges to penalize lawyers whose legal services do not meet these standards.  The Lawyers' Union 

could draft a Code of Ethics for the defending lawyers.  

 

16. Adopt procedural rules aimed at shortening the length of trials, i.e. by instituting daily 

hearings.  

 

B. Bar Regulations 

 

1. Increase substantially the payment of private lawyers assigned within the legal aid 

system, and set up new and flexible criteria reflecting the real work (i.e. payment by hour). 

 

2. Eliminate the provisions suggesting that young lawyers should be given priority within 

the assignment process. 

 

3. Change the assignment system and clearly eliminate the existing possibility of police to 

contact lawyers and benefit of their services prior to bar's decision of assignment. 

 

4. Set up a public defender system where both experienced and inexperienced lawyers 

would provide legal services to indigent defendants and parties exclusively, and under a reasonable 

fair payment provided by state and private funds. 

 

5. Initiate and develop university law clinics run by experienced and professional lawyers. 

 

6. Encourage pro bono work by providing tax advantages.  
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Subject to this report
1
 are six countries from Central and Eastern Europe: Bulgaria, the Czech 

Republic, Hungary, Poland, Romania and the Slovak Republic.  The total population of these 

countries is nearly 90 million, approximately 65% of which live in urban areas.
2
  The legal 

systems of the countries under survey have undergone radical changes since 1989/90, and their 

transformation, has not been completed.   

 

 

1. The Organization of The Administration of Justice  

 

A. The Judicial Branch 

 

The independent and impartial judiciary is a basic pillar of a democratic state observing 

the rule of law.  The preconditions of independence and impartiality are guaranteed by the 

constitutional provisions on the judicial power and by the laws regulated the organization, 

structure and operation of the courts.  The judicial branch is declared to be independent from the 

executive and the legislative.  

 

The principle of independence of the judiciary is embodied in the Constitutions of the 

countries under review.  Alongside the classical guarantees of independence - judges are 

irremovable and subject exclusively to the law - specific safeguards have been introduced in the 

nomination procedure.  As a general rule, judges are appointed by the Head of the State
3
,  

whereas the right to nominate is exercised by the newly established autonomous superior judicial 

bodies (the National Judicial Councils/NJC ) or is shared between the Minister of Justice and the 

autonomous  bodies of judges organized at the different levels of the court system.  
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The setting up of the National Judicial Councils clearly reflects the endeavor to 

strengthen the independence of the courts.  They took over the role of managing the court system 

from the Ministry of Justice,  and they assume the tasks related to the administration of the 

courts, such as control over the administrative activity of the presidents of the courts, preparation 

of the draft budget for the judicial system, and personnel policy within the judicial branch.  

 

In Hungary, the judicial system comprises only the courts, whereas in Bulgaria  the 

judicial branch comprises not only the courts, but also the prosecutors and the investigators, thus 

representing the other extreme.  In Romania both the courts and the prosecutor‟s offices form  

part of the judiciary.  However, the prosecutors‟ status is distinctly different from that of the 

members of the judiciary proper, as they lack independence and may be removed.  Therefore, 

there is some fear that by mixing within the same organization independent judges and 

subordinate prosecutors, the very substance of the  independence of the judiciary as a whole 

might be endangered.  Actually, the similar organizational status of judges and prosecutors may 

mean that the competence of the prosecutors is extended to decisions which in other jurisdictions 

are exercised solely by judges.  In Hungary, for instance, where judges are separated from 

prosecutors, only courts may order pretrial detention or wire taping, while in Romania similar 

decisions may be made by the prosecutors.  

  

 

The Court System 

 

The years 1997 and 1998 mark  significant changes in the court systems in some of the countries 

subject to this report.  The most important alteration is perhaps the (re)introduction of the four-

level court system in a number of countries.
4
  

 

The first instance competence is divided between the lowest (local or district) and the 

regional (county) courts, the latter acting at the same time as the appellate  instance when 

judgments of the lowest courts are appealed.  The superior courts (courts of appeal or higher 

courts) act as appellate instances in case of remedies sought against the regional courts‟ 

judgments or when extraordinary remedies are petitioned for, and maintain the uniformity of 

judicial practice.
5
  

 

In most countries, it is exclusively the  Supreme Court which has the particular function 

of  ensuring  the uniformity of court practice.  They perform this task through special 

arrangements (interpretative decisions, etc.), through deciding as the final appellate instance in 

individual cases and through ruling on extraordinary remedies.  In the Czech Republic, for 
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system, enacted in December 1997 will enter in force after 1 April 1998, 
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judicial practice. 

 



instance, the Supreme Court decides on the so called  “breach of law complaints” submitted by 

the Ministry of Justice, whereas in Hungary review procedure can be initiated before the 

Supreme Court by both the prosecution and the defense.
6
 

 

In the Slovak Republic, the three level court system is maintained in which the 

competence of the first instance is divided between the district (local) and the regional courts, the 

latter proceeding in more serious cases as trial courts  and deciding on appeals against the first 

instance decisions of the district courts.  The Supreme Court  acts as appellate court when first 

instance judgments are passed by regional courts.  

 

Military courts organized on the regional (county) level exist in Bulgaria, Romania and 

the Slovak Republic and are competent primarily to try criminal offenses committed by military 

and police personnel.  In Slovakia, military courts may also try crimes committed by  civilians in 

cases of  espionage and disclosure of state secrets provided that military interests are affected as 

well as in cases of refusing to take up military service.  In Hungary, military courts as separate 

courts  were abolished after the political changes, military panels, however, operate within the 

county courts deciding on  military offenses committed by members of the armed forces and the 

police.  

 

Summing up, the transformation in the organization of the administration of justice, 

primarily the shift from the previously existing three-tier structure to the four-level court system 

has serious implications as regards access to courts as well.  The setting up of the four-tier court 

system results in the transformation of the appeal system.  The introduction of additional 

remedies provides not only better guarantees for the defendants in the criminal process, but at the 

same time makes the system more complicated.  Under these conditions legal expertise becomes 

vital and the variations in access to attorneys combined with significant differences in the 

performance of appointed counsel and those on retainer result in considerable differences as 

regards access to the courts.  

 

The Constitutional Courts set up in the region in the course of the political transformation  

are significant protectors of human rights; however, thorough legal skills are often required to 

argue before them.  It is not by chance that in the Czech Republic, for instance, only 

professionals  (i.e. attorneys ) are allowed to submit motions to the  Constitutional Court.  Thus 

the procedure of the Constitutional Courts may further widen the gap between the wealthy and 

the indigent as concerns access to justice.  

 

C. The Prosecuting Agency 

 

It is the prosecutor‟s offices  which have the task to formulate  the indictment and to 

bring and represent charges before the courts, except in instances of private prosecution.  

Prosecutors supervise the activity of the police or other investigating agency in the pretrial stage 
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of the process and, in addition, they themselves investigate crimes specified by legislation, if 

successful investigation calls for particular skills which only prosecutors possess or if for some 

other reason police involvement is not desirable.  Prosecutors monitor compliance with legal 

provisions at places of detention  and check how sentences of the courts are  enforced.  They 

have certain competences in civil and administrative litigation  if state property is at stake and 

they may act on behalf of persons who, due to mental or physical disabilities, are unable to 

enforce their claims. 

 

The organization of the prosecutor‟s agency corresponds more or less to the court 

structure: there is a corresponding prosecutor‟s office at each type of court.  The prosecution 

agency  is a hierarchical organization headed by a Chief (General) Prosecutor.  Superiors may 

give orders and instructions to lower level prosecutors and may suspend or annul their decisions; 

remedies are available within the organization, and decisions of prosecutors can be appealed 

before the higher level prosecutor. 

 

As a general rule, acts of the prosecutors cannot be appealed before a court except for 

decisions on detention where it is not in the exclusive competence of the court to order detention.  

In case of a decision on non-prosecution (refraining from bringing the case before the court) the 

court, as a general rule, may not be invoked.  In Hungary, according to the new CCP the victim 

may, under certain conditions, replace the public prosecutor and enforce the court procedure.
7
  

 

In some of the countries the prosecution agency has been subordinated to the 

Government via the minister of justice, but in the majority of the countries under review the 

former status has been maintained.  Accordingly, the prosecution agency as an organization is 

independent from the executive and  the Chief Prosecutor is responsible solely  to the Parliament.   

 

The situation is somewhat confusing in Romania, as outlined in the country report.  On 

the one hand the prosecution agency is directly subordinated to the Minister of Justice but on the 

other hand, prosecutors lacking the attributes of judges (independence, non-removability, etc.) 

form together with the judges the magistrature.  

 

Prosecutors are obliged to perform their functions in an objective and impartial manner.  

Their task is not solely to collect evidence that may lead to conviction but,  following the 

Continental pattern (and the communist theory according to which they acted as the “guardians 

of legality”), they are expected to look into the extenuating and mitigating factors as well.  

Empirical research and everyday practice, however, clearly indicate that their function as 

persecutors  and as guardians of the defendant‟s rights and interests can hardly be  reconciled.  

Even if the command of the legislator to act in an unbiased manner may have beneficial  impact 

on prosecutors‟  behavior one may wonder  to what extent the myth of prosecutorial  impartiality 

contributes to the fact that decision makers feel themselves relieved of caring for the proper 

performance of defense attorneys in the pretrial stage.   

 

The Investigation Agency 
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In the Czech Republic, Hungary, Poland, Romania and the Slovak Republic the 

investigative offices are with the police which assume the main role in  preliminary 

investigation.  The police as a law enforcement agency with a hierarchical organization operates 

under  the Ministry of the Interior.  In Bulgaria  investigators form  part of the judicial branch 

and the police have no formal investigative powers, and the steps they can take on their own 

initiative in the formal criminal process are considerably limited.  

 

  

E. Attorneys and Bar Associations 

 

Attorneys perform their activity within Bar Associations.  The Bar is independent and 

autonomous.  Its organization is established by special laws which also define the role attorneys 

play in the administration of justice.  Accordingly, attorneys assist citizens and legal entities in 

the protection of their fundamental rights and freedoms in various forms  and grant legal aid. 

 

Any lawyer may act as an attorney if  registered in a local Bar Association.  The  laws on 

the Bar require several conditions to be met for registering a candidate: citizenship of the 

relevant country, graduation from a law school,  a certain period of practice (two or three years) 

as an attorney trainee followed by a special  exam  and clean record are the general requirements 

for application.  

 

Bar Associations are organized according to the territorial principle.  They are 

autonomous bodies protecting the rights and interests of their members.  The organizational 

structure of the Bar and the competence of its different organs is more or less the same in the 

countries under review.  The most powerful body is the General Assembly which decides on 

policy issues and the most important personnel questions.  

 

Each Bar Association has governing bodies (Bar Council, Control Council or Chamber), 

empowered with executive functions such as the preparation of the draft budget, execution and 

accounting of the budget.  These bodies are also responsible for designating a particular attorney 

to represent a client entitled to free legal representation, if the relevant procedural norms so 

require.  

 

With each Bar Association a disciplinary court (commission) is established to rule on 

complaints of breaches of ethical standards by lawyers.  If the court finds the complaint well-

founded, it may reproach the lawyer, impose a fine on him/her or deprive him/her of  the right to 

practice temporarily  or permanently (Bulgaria, the Czech Republic).  A decision of the 

Disciplinary Court can be appealed to the Disciplinary Court of the National Bar.  In some 

countries the disciplinary body is exclusively composed of attorneys, while in others mixed 

panels decide.  In Hungary, for instance, the panel, in addition to attorneys, includes as members 

also judges and the chairperson of the panel must be a judge.  The participation of “outsiders” 

provides protection not only for the attorney proceeded against but also for clients who allege to 

have received inadequate  services. 

 



The members of the local Bar Associations elect the national  governing bodies and the 

national disciplinary court (disciplinary commission).  The supreme executive bodies adopt 

regulations on professional ethical standards and set minimum attorney‟s fees.  They may also 

give comments on draft legislation.  

 

The Bar performs its function independently and autonomously, the autonomy being 

protected also by certain procedural safeguards.  In Romania, the search of an attorney‟s office 

may be ordered only by the prosecutor and it has to be approved by the head of the county 

prosecution office.  According to the new CCP in Hungary it is in the exclusive competence of 

the court to order the search of  attorneys‟ offices.
8
 

 

However, in many countries the executive has certain powers as concerns the activity of 

attorneys.  In the Czech Republic, for instance, all the regulations, once adopted by the  

Chamber, should be submitted to the Minister of Justice who would submit an action for their 

examination by a court if he finds them to run counter to  legislation.  In Hungary the Minister of 

Justice has certain supervisory powers to check the formal legality of the decisions taken by the 

Bar‟s governing bodies.  

  

As to the implications of the organization and the composition of the Bar for the services 

provided for indigent defendants we may say that it is perhaps the Bar which has undergone the 

most significant modifications following the political changes in the region.  The numerus 

clausus was removed and the number of attorneys has increased considerably.  New members of 

the Bar were recruited from among former judges and prosecutors as well as jurists previously 

employed by the local administration or state owned companies.  As a consequence many new 

attorneys have absolutely no experience in criminal law matters.  This is particularly the case of 

countries where practicing lawyers form a uniform profession  and are all  members of the same 

Bar.  In some of the countries of the region ( e.g. in Poland ) the former division between 

attorneys who are members of the Bar and so called legal advisers, who are usually employees of 

business enterprises and who are not authorized to take criminal cases, has been maintained.  

 

As in the majority of the countries under review attorneys form a uniform profession and 

in theory all members of the Bar have the duty to act on appointment, the relatively high number 

of attorneys inexperienced  in criminal cases contributes considerably to the poor functioning of 

the mechanism of ex officio appointment.  As reported from a number of countries ex officio 

attorneys frequently try to relieve themselves of the duty they find troublesome by referring to 

their other commitments, their heavy workload or sometimes to their lack of competence. 

 

F. The Role of the Ministry of Justice 

 

As indicated above, in the majority of the Central and Eastern European countries the 

administrative functions previously exercised by the Ministry of Justice and providing for 

interference with the operation of the courts have been taken over by independent and 

autonomous judicial bodies and, as regards the Bar, the role of the Minister of Justice  has been 

weakened.  However, there exist certain differences among the countries: in the Czech Republic 
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the Minister of Justice, in addition to the right of initiating Supreme Court actions by submitting 

the so called “breach of law” complaints, still has the right to assign and transfer judges 

(although only with their consent) and has considerable powers vis-à-vis the Bar as well (control 

over the legality of professional regulations, the issuing of the disciplinary code of the Bar).  

However, in the majority of cases, when exercising his functions, the Minister‟s status is like that 

of a party: he may submit the professional regulation to judicial review in case of its alleged 

violation of the law, he may act as the prosecutor in disciplinary proceedings against members of 

the Bar and may make submissions for the removal of  individual attorneys from the register of 

advocates. 

 

 

II. THE CRIMINAL PROCESS    

 

General 

 

According to the Continental tradition the  rules governing the criminal process are laid 

down by the legislator in details  and therefore  little room is left for judicial interpretation.  

Under the present conditions of transition, however, the countries‟ highest courts are sometimes 

called upon to fill the gaps in legislation.  In  Romania, for instance, the Supreme Court was 

called upon to decide on a number of questions concerning the right to counsel.  Thus the 

Supreme Court ruled that the failure to inform the defendant of his or her right to a defense 

counsel would annul the investigation activities and the case had to be turned back to the 

prosecutor‟s office for re-investigation.  It was the Supreme Court which ruled that the absence  

of a defense attorney at a hearing on pretrial detention results in the nullity of the case and has to 

be sent back to the prosecutor for re-investigation.  The Bulgarian Supreme Court also had to 

decide a number of  crucial questions related to  the right to defense.  Thus, it ruled that it is the 

age of the defendant at the time of the perpetration of the criminal offense which makes defense 

mandatory and not his age at the time of the commencement of the criminal process.  Further, the 

Supreme Court passed a judgment in 1996 on the state‟s obligation to provide for the assistance 

of an attorney even outside the cases of mandatory defense in spite of the lack of an explicit 

provision on the matter in the CCP.  

 

The reluctance of the investigative authorities to follow the Supreme Court‟s latter ruling 

and the criticism of the Court‟s decision by jurists who refer, among others, to the lack of 

financial resources  indicates that judicial activism is enclosed within the limits in the region has 

a limited impact, and legislative measures are required for the reform to be successful. 

 

B. Fundamental Rights in the Legal System of the Central and Eastern European (CEE) 

Countries  

 

The Constitutions or other basic laws (charters) declare the fundamental rights of 

individuals and list among them a number of rights and guarantees which are of relevance for the 

administration of justice in criminal cases.  These guarantees more or less overlap with the rights 

listed in international human rights treaties, which is partly due to the fact that the countries 

under review are parties to the respective general and regional  treaties.   The rights guaranteed 

by the Slovak Constitution are representative for the rest of the countries.  Accordingly, the right 



to legal assistance, public trial to be conducted in a reasonable time by a court established by 

law, the nullum crimen  and nulla poena principles, the presumption of innocence, the right to 

have adequate time for preparing one‟s defense, the privilege against self-incrimination, the 

double jeopardy guarantee (ne bis in idem rule), the prohibition of depriving the individual of his 

or her personal liberty save in cases and in a procedure laid down by law, the right to be 

informed promptly of the reasons of detention, and the right to be brought immediately before a 

judge are among the fundamental rights guaranteed by the Constitutions or other basic laws of 

the countries under review.     

 

As to the  relationship between international human rights law and domestic legislation, 

the Constitutions of some of the countries, such as Bulgaria, the Czech Republic and Slovakia 

explicitly give priority to international treaties.  

 

As indicated in the Czech report, international human rights treaties are incorporated into 

domestic law and have priority over domestic laws.  Also the case law of the organs setup under 

the European Convention of Human Rights (ECHR) and under the International Covenant of 

Civil and Political Rights (ICCPR) form part of domestic law and may therefore be invoked 

before all national courts.  However, according to the report, the case-law of the ECHR and the 

ICCPR organs are almost never considered in ordinary courts, despite the self-executing nature 

of the mentioned treaties under Czech law.  

 

Yet there are examples when the case law of international human rights organs has a 

direct impact on the application of domestic law.  In Poland, for instance, in contrast to the 

present CCP which contains no provision on the attorney‟s right to be present at the court 

hearing before a decision on pretrial detention, a new CCP which is to enter into force in the 

course of 1998 does contain this right, which is derived from the case law of the Strasbourg 

organs.   

 

 

The Significance of the Pretrial Stage of the Criminal Process  

 

The criminal procedure of the countries in Central and Eastern Europe more or less 

follow the Continental pattern.  In contrast to the common law system, the first phase of the 

procedure, the investigation, is of utmost importance since the collected information is fixed in a 

file, the so called dossier which is then submitted to the court.  Information included in the file 

can be heavily relied on by the trial court when passing its judgment.  

 

Consequently, what happens during the pretrial stage will have crucial impact on the final 

judgment of the court.  That is why  it is  of extreme importance that the defendant receive 

proper assistance in the pretrial stage and  right after the commencement of the criminal process.  

On the level of the Constitutional provisions and the general principles laid down in the laws on 

criminal procedure the situation seems to be satisfactory; the laws usually guarantee the 

defendants‟ right to obtain the service of a defense attorney from the very commencement of the 

criminal process.  

 



However, certain detailed provisions weaken the general rule.  In most countries the 

rights of the defendant may be curtailed in the very first stage after the commencement of the 

formal criminal process, including the period of police custody that precedes the pretrial 

detention which is ordered by the court.  In Poland, for instance, the prosecutor may allow the 

defendant to meet his lawyer but he may also order that the meeting take place in the presence of 

the prosecutor.  (Even the new code entitles the prosecutor to control the communication 

between the lawyer and the client in the very first stage ( the first 14 days) of the criminal 

process.)  The position of those in police custody is weakened also by the fact that in some 

countries, like in Hungary, no appeal to the courts is envisaged, and the individual may complain 

to a higher level police officer or to the prosecutor.  

  

Certain  forms of abusing the gap in the law are mentioned in the Romanian reports; 

however, it is more than likely that the practice described therein is widespread in other countries 

as well.  Accordingly, it frequently happens that individuals are being questioned for hours by 

the police before a police custody order is issued.  The reason why police prefer interrogation 

before formally taking the individual into custody is that the guarantees suspects are entitled to 

when placed in police custody (the right to counsel among them) do not apply.     

 

D. Detention Prior or Outside the Formal Criminal Process 

 

The legal systems of the countries under review authorize the police to deprive 

individuals of their personal liberty outside the criminal process.  Detention in such cases serves 

the aims of public security and prevention, and the guarantees of the individual concerned, partly 

because of the relatively short duration of the detention, are considerably weaker than in the case 

of deprivation of liberty within the formal criminal process.  In some of the countries counsel is 

not available and detention may not be challenged before a court.  In other countries legislation 

provides for adequate guarantees but failures to comply with the rules have no serious 

consequences for those who violate them.
9
   

 

This type of deprivation of liberty considered as administrative detention and regulated 

normally in the laws on the Police may last generally no longer than 24 hours.  The grounds on 

which a person may be arrested by the police on their own initiative are specified in the relevant 

laws on the Police, but some of the grounds are subject to a broad interpretation.  In Bulgaria, for 

instance a police officer may detain a person who has committed an offense, or after being 

                                                           
9
 In Bulgaria both the Constitution and the Police Act provide for the right 

to a lawyer for a detained person from the moment of detention.  The Police 

Act also provides for judicial control over the police detention. There are 

no consequences for a police officer who fails to secure the right to counsel 

to the detained person. Nor is there a procedure for judicial review within 

24 hours from the moment of arrest. In Romanian legislation there is no 

provision securing the right to counsel of the detained person and the right 

to judicial review over the police custody at all.  This issue raises 

questions of compatibility of the administrative custody with the Romanian 

constitutional provisions. In the Czech Republic the Police Act does not 

recognize the notion detention  and instead uses the term holding  for up 

to 24 hours, thus practically giving no possibility for the police detention 

to be challenged before a court. 

 



warned deliberately hinders the police from performing their duties; juveniles who have left their 

home, or persons who can not be identified may be detained as well.  In Romania the 

administrative detention can be grounded on identity check or on the suspicion of endangering 

public order or any social values.  

 

The lack of adequate safeguards leads, on the one hand, to the absurd situation that 

individuals not even reasonably suspected of having been engaged in activities prohibited by 

criminal law are left practically without any protection and, on the other,  seriously affects the 

position of would-be defendants.
10

  The principle of free evidence is interpreted in some 

countries to allow for the use of information obtained outside the criminal process as well.  In 

Hungary, e.g. statements made prior to formal criminal investigation in an administrative 

procedure without adequate safeguards and  without the assistance of counsel may be used as a 

general rule by the investigating agencies and the courts in subsequent criminal proceedings.
11

   

 

Pretrial Detention Under the Law of Criminal Procedure 

 

When detaining a person in the course of a criminal proceeding,  two conditions have to 

be met:  formal criminal proceedings have to be instituted and the charge has to be 

communicated to the person proceeded against. 

 

Criminal procedure commences, at least in public prosecution cases, with the 

investigation.  In order to institute an investigation, specific requirements have to be met.  As a 

general rule, there must be reasonable suspicion that a criminal offense has occurred: according 

to the  Bulgarian CCP, sufficient evidence that a crime has been committed is required; in 

Hungary, criminal investigation can be started upon the existence of “reasonable suspicion” that 

a criminal offense has taken place; in the Czech Republic preliminary proceedings are carried to 

find out whether a suspicion is justified to such an extent that the case can be brought to a court. 

 

                                                           
10
 A striking example of using detention outside the criminal process for 

purposes of criminal investigation is referred to in the Romanian report.  

The 1970 law on the protection of minors authorized   the agencies to deprive 

of liberty those young people who were exposed to committing crimes or whose 

vicious or immoral behavior could have been spread among other young people.   

The law was used by the police to detain  minors and by abusing the lack of 

adequate guarantees ( the right to defense counsel and other safeguards 

protecting pretrial detainees )  to collect evidence against them. The law 

was abrogated by the Government in 1997. 

 
11 In Bulgaria, on the contrary, no statements made outside the preliminary 

investigation or the trial may be used as evidence by the courts.   In 

Hungary, the new law on criminal procedure may result in considerable changes 

in this respect.  The use of  evidence obtained prior or outside the formal 

criminal process is limited to documentary and physical evidence and section 

78, para. 4  provides for the exclusion of, among others, evidence obtained 

through the considerable restriction of the procedural rights of  the 

parties.        

 



The bodies authorized to institute criminal proceedings are the prosecutor
12

 in Bulgaria, 

the police in Hungary and an investigator of the police authority in the Slovak Republic. 

 

If in the course of the criminal proceedings sufficient evidence is collected indicating that 

a specific person has committed the offense, a formal charge has to be brought against the 

defendant
13

 immediately.  The officer responsible for bringing the charge (the investigator or the 

prosecutor, respectively) has to inform the suspect of the grounds for the accusation (this is 

considered to be a brief description of the facts supporting the allegation of committing a crime 

and citation of the relevant sections of the criminal code) and of the rights the accused is entitled 

to from that moment onwards.  As to the evidence supporting the accusation, the relevant 

provisions are broadly formulated and thus give possibility for the investigator not to disclose 

evidence if  required in  “the interests of the investigation”. 

 

After the formal charge has been brought in the course of the investigation, the individual  

may either be left at liberty or detention on remand (pretrial detention) may be ordered. The 

suspect in police  custody may also be released on bail or on probation in some jurisdictions.  In 

a number of countries decision on pretrial detention in the course of the investigation rests with 

the prosecutor;
14

 in some others only the court may order pretrial detention. 

 

In countries where pretrial detention is ordered by the prosecutor, the decision can be 

appealed to a court.  According to the Bulgarian CCP a detained person is entitled to challenge 

the lawfulness of his detention in a court within seven days of his arrest.  Court hearings are to be 

scheduled no later than three days.  The court decision may not be further appealed.  The number 

of appeals for release on bail or on probation is not limited.  In Romania  the accused is entitled 

to appeal in court against the lawfulness of his detention on the very day it is ordered.  This right 

can be exercised only once.  The court‟s decision on the legality of the detention is subject to 

appeal by both the accused and the prosecutor.  Appeals for release on bail or on probation 

during the investigation, however,  may be filed only with the prosecutor only.  In the Slovak 

Republic the detainee may file new applications for release on bail 14 days after his/her previous 

application has been rejected.  

 

When ruling on the lawfulness of the detention or on a request to release on bail or on 

probation, the courts are to summon both the accused and the prosecutor.  The hearings are to be 

adversary in nature and the detained person is entitled to the presence of his defense counsel.  To 

secure this right in Poland, the president of the Regional Court demands the District Bar 

                                                           
12 If the matter is urgent, the investigator may institute criminal 

proceedings. 

 
13 The Hungarian CCP states for well founded suspicion , while the Romanian 

CCP uses the term of  well grounded evidence or indications  and the Slovak 

CCP requires credible facts  to be discovered for a person for having 

committed a crime. 

 
14 In Romania the pretrial detention may be ordered for 30 days by the 

prosecutor, beyond  which decision of a court is required. In practice the 

courts do not review the decision on detention every 30 days unless release 

is explicitly demanded. 

 



Association to appoint attorneys to work in the court buildings in order to provide legal 

assistance for detained individuals.  Nevertheless, the rules on the hearings are not strictly 

observed in all the countries and there are no consequences in case of their infringements.
15

 

 

The duration of the preliminary detention is limited in Bulgaria and the Slovak Republic.  

In Bulgaria the detention on remand during the preliminary investigation cannot exceed one or 

two years, respectively; the latter time limit is applicable to crimes punishable by deprivation of 

liberty for more than 15 years, life imprisonment or death.  In the Slovak Republic preliminary 

detention can be ordered for a period of six months. When this term expires, the judge may, upon 

the suggestion of the prosecutor extend the detention up to one year and the Senate of the court 

to two years respectively, if the release of the accused would hinder the investigation.  The 

period of the detention during both the preliminary investigations and the trial hearings in the 

Slovak Republic is limited to a term of maximum two years.  In exceptional circumstances (such 

as difficulties in the investigation and other very important reasons), the Supreme Court may 

extend the detention to one more year. 

 

Certain final time limits are also provided for: in Hungary, pretrial detention may not 

exceed the duration of imprisonment imposed by the first instance court,
16

 whereas in Romania 

pretrial detention has to be terminated if the time already spent comes up to half of the maximum 

sentence prescribed for the individual offense.    

 

F. Detention Without Formal Charge 

 

Pretrial detention as outlined above requires that the individual be charged formally with 

a criminal offense.  However, individuals may be deprived of their liberty within the criminal 

process for a relatively short period of time without being formally charged.  In Bulgaria, for 

example, the investigator may order arrest for up to 24 hours (this term under special 

circumstances may be extended by the prosecutor  up to three days) if a person was apprehended 

while committing a crime, or if there are signs of a crime on the person‟s body or cloths, or if he 

is identified by a witness as a person who committed a crime.  According to the Hungarian CCP 

a person can be arrested if apprehended while committing an offense, provided that his identity 

cannot be established or when  the preconditions of pretrial detention exist and there is no time to 

obtain a warrant.  Under these circumstances the arrest may be ordered either by the police or the 

prosecutor, although in practice it is ordered mainly by the police.  In Poland the grounds for 

detention without a charge give room for broad interpretation: a person may be arrested by the 

police if there is a justified suspicion of an offense committed by this person and if there is a fear 

that the person  may go into hiding or destroy evidence.  In the Czech Republic detention without 

                                                           
15 This is reported, for instance, from the Czech Republic. 

 
16 According to the new  Hungarian CCP pretrial detention may not exceed three 

years.  This rule, however, applies up to the completion of first instance 

proceedings only; in the appeal stage the defendant may be kept in pretrial 

detention even if the three-year term has already passed. The  provision 

according to which pretrial detention may not exceed the term of imprisonment 

imposed by the first instance court is maintained.    

 



a charge is justified in emergency situation; there is no difference between the grounds for arrest 

with or without a formal charge. 

 

If no evidence is gathered supporting the suspicion the detained person should be 

released within the time limits provided by the laws on criminal procedure  (24 hours or three 

days, respectively, in Bulgaria, 72 hours in Hungary, 48 hours in Poland).  The detainee without 

a charge is entitled to the same rights as the accused.  Evidence gathered in the period preceding 

the formal charge is inadmissible in the court. 

 

Alternatives to Pretrial Detention 

 

The laws on criminal procedure in the countries under review envisage a number of 

measures intended to replace pretrial detention.  Prohibition to leave the place of residence, 

withdrawal of the suspect‟s passport, and deposition of a certain amount of money are the most 

common alternatives to pretrial detention.  However, in some of the countries not all suspects are 

entitled to the right to be released on bail or probation.  Thus, in Romania, release on bail is 

available only for those  charged with a criminal offense punishable with deprivation of liberty  

up to seven years and for those with a clean record. As reported, the number of those released on 

bail and on probation in Romania decreased dramatically since the last amendment of the Penal 

Code  in 1996.  Punishment for individual offenses was substantially increased whereas the 

seven years limit for probation and bail has not been raised.  In the Slovak Republic surety or 

other promises may not replace detention if there is a reasonable fear that the accused would 

hinder the investigation or when deprivation of liberty over eight years can be imposed.
17

  

 

H. Defense Rights of the Accused and Right to Counsel 

 

The right to counsel of an individual charged with a criminal offense is provided by the 

Constitutions of the countries under review, and the contents of the right is further detailed in the 

laws on criminal procedure.  These include the right to be informed about the charge and the 

supporting evidence; the right to have access to the file of the case; the right to give explanations 

and the right to silence; the right to give evidence and to participate in the investigation; the right 

to be informed about the development of the investigation; the right to appeal all decisions that 

affect the defendant‟s position; the right to the assistance of a defense counsel; and the right to 

use one‟s mother tongue.
18

  

 

The relevant provisions stress that the detainee (or the accused without detention) is 

entitled to the right to have a counsel from the very moment of  arrest or when the charge is 

communicated.  The right to counsel also includes  the right of the defendant to choose freely the 

attorney and to withdraw authorization at any time.  The right to choose freely the attorney, 

however, does not fully apply in ex officio appointment cases, although in many jurisdictions 

defendants may make submissions for the appointment of another attorney.  As a general rule, 
                                                           
17 Mandatory detention was recently abrogated in Poland. 

 
18
 The Slovak CCP provides for some additional rights, such as to request the 

state attorney at any time during the interrogation that all unnecessary 

delays or defects in the procedure of the interrogation be removed.. 

 



the number of lawyers who may represent a client is not limited.  In Poland, however,  the 

defendant may not have more than three defense attorneys. 

 

In principle, detained persons are entitled to meet their attorneys at any time it is 

necessary.  The Romanian CCP, however, contains a restrictive provision which is at least 

questionable in the light of the case law of the organs of the European Convention of Human 

Rights.  The law says  that the accused may, at least in the earlier phase of the investigation, be 

prohibited from contacting his lawyer for up to five days “if the interests of justice so require.”  

In spite of the clear provisions in Hungarian legislation, attorneys are confronted with difficulties 

when trying to contact their clients, as the practice of some prisons imposes certain  restrictions 

on the right of the defendant to meet his lawyer.
19

  

 

The Bulgarian, Czech and Hungarian legislation contains explicit provision regulating the 

right of  defendants to confer in private with their attorneys.  In spite of the clear provisions a 

number of cases has been reported from Hungary where detained individuals were prevented 

from communicating with their attorneys freely and without interference. In Bulgaria, the fact 

that the accused is deliberately prevented from meeting the defense counsel in private is not 

qualified as a procedural violation, unless it has an effect on the investigation.  And, of course, it 

is extremely difficult to prove that the prison authorities deliberately prevented the counsel from 

meeting the detainee in private. 

 

The Romanian CCP is silent on the right of defendants to meet their counsel in private.  

In practice detainees in Romania can  meet their defense counsel only in the presence of a prison 

officer or the person conducting the investigation.  The new Polish CCP authorizes the 

prosecutor to be present at the meetings of the detainee and his lawyer during the first 14 days of 

the preliminary investigations. 

 

2. CONSEQUENCES OF FAILURE TO COMPLY WITH THE OBLIGATION OF SECURING THE 

RIGHT TO DEFENSE COUNSEL AND OTHER DEFENSE RIGHTS 

 

With respect to guaranteeing  the right of the accused to have a counsel the CCPs oblige 

the proceeding authorities
20

 to inform the defendants of their rights, including the right to have 

the assistance of a defense counsel and to ensure for the defendants the free exercise of their 

rights. 

 

The failure of the proceeding authorities to inform the defendants of their right to defense 

counsel is qualified in all jurisdictions as a serious misconduct.  In Poland this may lead to the 

annulment of the verdict of guilt, but only in that case if the violation of the right has had an 

impact on the judgment.  In Hungary the failure to provide information on the right to have a 

counsel can lead, at least in theory, to the exclusion of evidence.  The Hungarian CCP states that 

                                                           
19 Information provided by the report of the Parliamentary Ombudsman in 

Hungary and the jail monitoring program of COLPI and Hungarian Helsinki 

Committee. 

 
20 The authorities are the investigator or the prosecutor in the preliminary 

investigation and the court at the trial stage. 

 



evidence obtained in breach of the rules of the CCP may not be used in the process.
21

  However, 

in the light of Supreme Court decisions on the interpretation of the relevant section of CCP, it is 

more likely that  the failure of the authorities will not result in the exclusion of the evidence; 

thus, statements made by the defendant without being previously informed about his right to 

counsel could be accepted as valid. 

 

Consequences of the absence of the defense attorney from the procedural acts  depend on 

whether the attorney‟s presence is mandatory or not.  As a general rule, the presence of the 

defense counsel is obligatory during the trial if defense is mandatory.  Failure to comply with the 

rule of mandatory presence leads to the nullity of the court judgment and the case is remanded 

for a new trial.  

      

As to the investigation phase, the relevant provisions display a great variety.  Hungary 

represents one extreme, since the authorities have the sole duty of notification, so it is left to the 

free choice of the attorney whether he attends the hearing or the other procedural acts or not, 

even in cases in which defense is mandatory.  Therefore, the defense counsel is not required to 

be present at the hearing when the pretrial detention is decided upon (with the exception of 

juvenile cases) or when the defendant is informed of the charge brought against him.  However, 

the authorities‟ failure to notify the defense counsel of the hearing,  may result in the case being 

returned by the prosecutor for reinvestigation.  

In contrast, strict rules apply in Romania and Bulgaria.  In Romania the authorities are 

under the duty to inform the accused of the right to a defense counsel and they also must to see to 

it that the counsel should appear at the procedural acts at which his presence is necessary.  

Attendance by the defender  is required at the hearing where decision is made on pretrial 

detention and when the defendant is informed of the charge against him.  The absence of the 

defense counsel, however, does not frustrate the progress of investigation, as the proceeding 

authority may appoint ex officio an attorney if the retained counsel fails to appear at the hearing.  

The Supreme Court ruled that such acts should be considered void if  the defendant lacked the 

assistance of an attorney.  It also pointed out that if the defendant makes a written declaration 

waiving his right to counsel and the prosecutor proceeds with the interrogation, the statement has 

to be declared void  since the right to counsel is a constitutional guarantee which may not be 

waived. 

 

Similar strict rules apply in Bulgaria, where the investigator is not allowed to continue 

the case if, after bringing the charge, he failed to inform the defendant of  the right to a lawyer 

and if he failed to provide an opportunity to contact the defense counsel.  In cases of mandatory 

defense or if the accused was previously not able to find a lawyer, the investigator is obliged to 

reschedule the service of the charge.  

 

Concerning the acts of investigation which attorneys are entitled to attend, the rules 

indicate considerable differences among the countries covered by the review.  In Bulgaria the 

defendant and his counsel have the right to attend the investigative procedure as a whole, but it is 

in the investigator‟s discretion to limit the right of attending the investigation “if  the interests of 

                                                           
21 In the Czech Republic evidence collected in the breach of the right to 

counsel  may not be used in the trial. 

 



investigation  so require.”  The right of the accused and the defense  attorney to be informed 

about the evidence supporting the charge is also subject to limitations.  The CCP entitles the 

investigator to deny the disclosure of  the evidence from the defense “if  the interests of the 

investigation so require.”  In practical terms the defense is very seldom informed about the 

evidence gathered during the investigation.  In Hungary, the CCP enumerates the  investigative 

acts defense counsels are allowed to attend and  empowers the proceeding agency  to authorize  

attendance in situations not enumerated by the law.  

 

 

III.  LEGAL AID 

 

Rules on Legal Aid Under the Constitutions and the Codes of Criminal Procedure 

 

The Constitutions of the Central and Eastern European countries cognize the right to 

legal assistance  in litigation before the courts and administrative bodies of the state.  This 

formulation, however, simply obliges the authorities not to obstruct the exercise of the right to 

counsel.  The Czech Charter on Fundamental Rights and Liberties envisages, in addition, free of 

charge legal aid under certain conditions and leaves the formulation of detailed rules to 

subsequent legislation.  Accordingly, the CCP of the Czech Republic states that  “defendants 

without sufficient means to pay the costs of the defense are entitled to a free defense or to a 

defense on a discounted reward.”  A similar provision is contained in the Slovak CCP which, in 

addition, requires attorneys to offer legal aid to the accused and to be conscious of their 

obligations, irrespective of  whether the accused would pay or not.  Defendants are entitled to file 

civil law suit for damages against the attorneys who failed to comply with  this provision. 

 

The Bulgarian, Hungarian, Polish and Romanian Constitutions and Codes on Criminal 

Procedure do not contain explicit provisions on the general right of  indigent defendants to obtain 

free services, and the obligation of the state to provide free legal assistance is limited to cases of 

mandatory defense.  In most legislation, free attorney assistance can be provided if it is found 

necessary in the interest of justice.   However, as reported from a number of countries, the 

relevant provisions are seldom invoked either by indigent defendants or the proceeding 

authorities.  It goes without saying that the lack of recognizing the right of indigent defendants to 

free legal services runs counter the principle of equal treatment by the law, which is a universal 

principle of modern legal systems.  

 

On the other hand, however, the proceeding authorities in many of the countries may 

grant, either ex officio or on the defendant‟s request, free legal aid outside the scope of 

mandatory defense if they find that the interests of justice so require, and they may take into 

consideration the financial resources of the defendant when passing decision on the subject. 

 

For instance, in Hungary,  the defendant may always ask for a lawyer to be appointed to 

represent him, albeit the proceeding authority is not bound by the request.  It will appoint an 

attorney only if it considers the request to be justified. 

 



In Poland the accused may ask the court to grant him free legal service.  The applicant 

should prove his inability to pay the defense costs without affecting his family maintenance.
22

  

The situation is similar under Romanian law.
23

 

 

In the Slovak Republic the indigent defendant may ask the court for free legal assistance.  

The court will consider the request with regard to the defendant‟s financial income, property and 

family status and may compensate him partly or in total.  The defendant may also ask the 

attorney to give free legal assistance; if the lawyer finds that the defendant does not have 

sufficient means to pay the fees, he should provide free legal assistance as the right of the 

defendant to legal assistance guaranteed by the CCP is one of the  rights lawyers should protect. 

 

Until recently, the general understanding among the judicial circles in Bulgaria was that 

there was no obligation for the state to grant legal aid outside the scope of mandatory legal 

assistance.  In 1996 the Supreme Court passed a judgment recognizing the right to free legal 

representation to indigent persons where the interests of justice so require.  The Supreme Court 

based its opinion to a large extent on the European Convention on Human Rights.  The judgment 

notwithstanding the previous practice has not changed and the authorities (the investigator and 

the court) generally reject legal aid requests if the case falls outside  the scope of the mandatory 

assistance. 

 

Summing up, we may state that in spite of provisions authorizing the proceeding 

authorities to grant free legal aid outside the cases of mandatory defense, practice indicates that 

the proceeding authorities rarely find it necessary to make ex officio appointments, and indigent 

defendants seldom avail themselves of the opportunity of requesting that free legal aid be 

provided to them.   

 

Free Legal Assistance in the Laws on the Bar 

 

In some countries the obligation of providing free legal assistance is prescribed in the 

laws on the Bar.  In comparison with the CCPs,  these laws provide more detailed rules as to the 

conditions of granting  free legal assistance.  Nonetheless these provisions carry less weight, as 

they are not considered as procedural rules.  Consequently, their infringement is not regarded to 

be  a procedural violation resulting in the annulment of the judgment. 

 

Under the Bulgarian Act on the Bar every attorney should give free legal assistance to 

indigent persons, relatives, friends and other lawyers and to persons seeking to enforce alimony 

rights.  There are, however, no state or Bar supported funds and procedure to provide for 

payment in these cases.  Refusal of lawyers to act in accordance with these provisions can 

subsequently be challenged before the disciplinary court of the Bar Association.  However, no 

such complaint has ever been lodged. 

 

                                                           
22 Usually a written statement of the accused on his  income suffices. 

 
23 However, it is not the court but the local bar council which makes the 

decision. 

 



In Romania indigent defendants may apply for free legal assistance to the local bar 

council.  There are no strict financial or other criteria for legal aid to be granted.  All personal 

and financial circumstances of the applicant, as well as the nature and the complexity of the case, 

are taken into consideration when  the council passes decision. 

 

Relatively stronger guarantees exist  for the enforcement of the rules of the Acts on the 

Bar in the Czech and the Slovak Republics.  Under the Czech Act on the Bar, if someone can not 

obtain legal assistance, he is entitled to ask the chamber of the bar association to appoint a 

lawyer for him.  In order to justify his claim, the applicant has to give the names of at least two 

attorneys who have refused to provide legal assistance.  The applicant is also required to submit 

a statement of his material background.  In the Slovak Republic, the Act on the Bar provides that 

everyone is entitled to the right to legal aid and to address such a request to any advocate.  The 

attorney can refuse to give legal aid only for good reasons.  The Chamber of the advocates will 

scrutinize the reasons of the refusal. 

 

Free legal advice is also available in  the Czech Republic.  The Advocates Chamber 

provides legal assistance once a week in the building of the Chamber. 

 

C. Mandatory Defense in Criminal Cases   

 

As we have seen, free legal aid is granted to indigent defendants primarily in cases where 

the participation of a defense counsel in the criminal process is mandatory.    

 

In the countries under review defense is mandatory under conditions when the defendant 

is seriously hindered in  conducting his or her own defense or at least this can be  presumed or 

when the criminal offense the defendant is charged with carries a relatively serious punishment.  

As to this latter condition, however, the legislation in the Central and Eastern European countries 

varies considerable.  In the Czech Republic, in Romania, in the Slovak Republic and in Hungary 

any crime for which a sentence of imprisonment over five years can be imposed qualifies as a 

criminal offense serious enough to make the participation of a defense attorney obligatory, while 

in Bulgaria the minimum punishment has to be at least  ten years for making defense 

mandatory.
24

  It is primarily the severity of the punishment carried by the given criminal offense 

that justifies mandatory defense in cases in which  higher courts (county courts in Hungary and 

regional courts in Poland) proceed as first instance courts.  

 

As to the first group of cases, defense is normally mandatory if the person proceeded 

against is absent or detained for whatever reason, if the defendant is a juvenile or if his or  her 

physical or mental handicap is likely to affect his or her ability to defend himself  in person.
25

  

                                                           
24 Under this condition defense is mandatory only at the trial stage in 

Romania and in the new Hungarian CCP. 

 
25
 The minor defendant is entitled to mandatory legal assistance in Bulgaria, 

the Czech Republic, Hungary, Poland, Romania and the Slovak Republic.  In the 

different countries different age limits are used to classify minor.  While 

in Poland minor is a person younger than 17 years, in Bulgaria it is someone 

older than 14 but younger than 18 and in the Slovak Republic a minor is 

someone older than 15 but younger than 18.  Minors are subject to criminal 



Mandatory defense is envisaged in extradition proceedings, most likely for the reason that in 

many jurisdictions the individual concerned is automatically detained if his extradition is 

requested by another state.  The participation of an attorney is also mandatory if the procedure 

involves complicated legal issues as it is the case with the extraordinary remedies or the 

procedure before the Constitutional Court.  In the Czech Republic, for instance, defense is 

obligatory in cases of retrial and in the so called breach of law complaint submitted by the 

minister of justice in which he questions the legality of a criminal proceeding resulting in a final 

decision.  Defense is also mandatory in proceedings before the Constitutional Court in which 

even the petition to the Court may be filed only by a member of the Bar. 

 

In these instances the attorney‟s fees are paid by the state in Poland and in Romania.  In 

Bulgaria, Hungary and the  Slovak Republic  the state  will enforce its claim against the 

                                                                                                                                                                                           
proceedings only if they are able to understand the essence and meaning of 

their actions and can control their actions. 

 

    The detention of the defendant is considered as a ground for mandatory 

legal assistance in Hungary, the Czech Republic, Romania and the  Slovak 

Republic.  A provision to this effect is also included  in the new Polish 

Code of the Criminal Procedure.  In the Czech and the Slovak Republics 

detention is considered to be including the holding in medical institutions 

with the aim of  observing the defendant s mental state and  the serving of a 

prison sentence.  

 

    As to the defendant s  mental or physical condition, the Bulgarian CCP 

contains the terms  disabilities and illnesses  without specifying the 

particular diseases. According to the case law of the  Supreme Court  

deafness, blindness and muteness certainly fall within this category.  The 

Hungarian and Polish CCPs are more precise, they provide mandatory legal 

assistance if the person is blind, mute or deaf or otherwise physically or 

mentally handicapped.  The Czech and the Slovak CCPs place emphasis on the 

legal consequences of probable mental disability - a person shall obtain 

mandatory defense if he is deprived of his legal capacity or if his capacity  

is limited;  the Romanian CCP does not base mandatory defense on the physical 

or psychological health of the defendant. 

 

    In Bulgaria and Hungary defense is mandatory if the accused does not 

speak the language.  The new Polish Code of Criminal Procedure contains the 

same provision.  In Bulgaria this is not an absolute ground for mandatory 

defense.  If the accused makes an explicit statement that he waives this 

right, the defense could not be considered as mandatory. 

 

    Investigation or trial procedure held in the absence of the defendant is 

an absolute ground for mandatory defense in Bulgaria, Hungary and the Czech 

and Slovak Republics. 

 

    Defense is also mandatory if the case is to be  heard before the Regional 

court as a court of first instance in Poland. 

 

    If in the same process  more than one person are charged who have adverse 

interests legal assistance is mandatory in Bulgaria. Legal representation of 

two defendants with adverse interests by one attorney is considered as lack 

of legal representation. 

 



defendant in case of a verdict of guilty.
26

  This regulation seems to run counter the provision laid 

down in article 6 para. (3)(c) of the ECHR and article 14 para. (3)(d) of the ICCPR.  Both treaties 

envisage the assistance of an attorney if the interests of justice so require and in such cases they 

provide for free  legal assistance for persons who do not have sufficient means to pay for it.  It is 

evident that by  formulating the conditions under which defense is mandatory, legislation defines  

the  cases where the interests of justice by all means call for the assistance of a trained lawyer.  

From this it follows that compliance with international obligations would require  pro bono 

assistance of attorneys in cases of mandatory defense.  The new Hungarian Code of Criminal 

Procedure  adopted on March 10, 1998, which will to enter into force on January 1, 2000, will 

bring Hungarian legislation in line with the country‟s international obligation.  According to the 

new law, indigent offenders are relieved from paying attorneys‟ fees not only when  defense is 

mandatory but also when, upon their request, the assistance of an attorney is granted even in 

cases  in which  the participation of a trained lawyer is not obligatory according to the law.  

 

As treated above some legislation in the region also envisages cases outside the scope of 

mandatory defense where the assistance of a trained defender is inevitable.  In Hungary, the CCP 

explicitly provides that if the defendant is unable to retain an attorney he may request that one be 

appointed ex officio.  However, as it has already been  mentioned, the final decision rests with 

the proceeding authorities who are not bound by the defendant‟s request.  In some jurisdictions, 

courts  may appoint a counsel also on their own  initiative
27

 if they find that proper defense calls 

for the assistance of a trained lawyer, for example, when the case is complicated or when the 

defendant would be handicapped because the law does not make defense mandatory.
28

 

 

In the Czech Republic, at least according to the practice of some of the judges, mandatory 

defense is extensive.  If the indigent defendant requests free legal assistance, the judge  would 

consider this as a case of mandatory defense even if not explicitly mentioned as such in the CCP, 

and would assign a lawyer as if it were a case of obligatory defense.  This practice, which lacks 

the legislative underpinning is perhaps intended to counterbalance the deficiencies of the system 

envisaged by the law on  the Bar.  According to that law, individuals unable to retain an attorney 

of their choice may request the Bar Association to designate an attorney for them who would 

perform pro bono services.  However,  practice indicates that individuals seldom make use of 

this provision.  The reluctance of the agencies acting in the criminal process (the police, the 

prosecutor and the courts) to inform the defendants of this opportunity, and the fact that some of 

                                                           
26 In the Czech Republic the convicted individual is required to reimburse the 

state unless he/she is entitled to free-of-charge defense.  However, there 

exist no rules which would specify the situations to which the mentioned 

provision would apply.  Therefore, determination is made  on a case-by-case 

basis and there is no uniform court practice on the matter.   

 
27 See, for instance, Poland where the appellate court may decide that the 

defendant should be represented by an attorney at the appeal hearing.   

 
28 In Romania this provision applies not only to the accused and defendant, 

but also to the victim and the litigants, if a civil suit has been filed in 

the criminal proceeding.  Provision requiring mandatory legal assistance for 

victims and for civil litigants in a criminal proceeding is also provided in 

the new Hungarian CCP. 

 



their  members  are sometimes not even aware of the existence of the mentioned provision, raises 

the interesting question to what extent can certain tasks traditionally considered in the countries 

of the region  to be the responsibility of  the state, be assigned to an autonomous organ such as 

the Bar?  The experience of the Czech Republic indicates that the preconditions for the smooth 

operation of this type of system are still lacking.  On the one hand, the ethical standard (or rather 

a lack of it)  within the Bar does not favor pro bono work, while on the other hand the “official” 

agencies of the criminal justice system seem to have serious reservations about  the transfer  to 

the Bar of tasks which traditionally are viewed as coming under their competence.
29

      

 

The Consequences of Violating the Rules of Mandatory Defense 

 

The participation of an attorney in the cases of mandatory defense is conditio sine qua 

non for the validity of the criminal proceeding.  In Bulgaria, it is the established case law of the 

Supreme Court that the absence of a counsel at any stage of the criminal proceeding when legal 

representation is mandatory is to be considered as a significant violation of the procedural rules, 

which serves as ground for quashing the conviction. 

 

In Hungary, if the authority conducting the investigation  fails to appoint  a lawyer when  

legal assistance is mandatory, the trial court may remand the case for reinvestigation.  If it is the 

first instance court which failed to appoint a defense counsel, the court of appeal should annul 

the conviction and remand the case for reconsideration to the court of first instance.
30

 

One should add that the simple assignment of an attorney in  cases of mandatory defense 

does not suffice; for proper implementation of the procedural rules the attorney‟s presence is 

important in all the procedural actions.
31

  In Bulgaria and Romania the lack of legal 

representation in any of these actions is considered as a serious procedural violation and provides 

a ground for annulling the judgment. 

 

E. The Payment of Ex Officio Appointed Counsels 

 

For an  attorney ex officio to be  appointed what is crucial is not the indigence of the 

defendant but whether the case falls within the scope of mandatory legal assistance.  In theory, 

the financial means of the defendant are irrelevant, although in practice it is mainly the indigent 

                                                           
29
 As concerns the Czech Republic, one should add that legal representation is 

obligatory before the Constitutional Court.  Indigent applicants may ask full 

or partial  compensation for  the attorney’s fee prior to the first hearing.  

This benefit is available only if the complaint is not  rejected subsequently 

by the Constitutional Court.  The fees are paid from the state budget. 

 

 
30 A similar situation prevails in Romania.  If  legal assistance is required 

by the law, the courts will remand the case for reinvestigation if the police 

or the prosecutor failed to comply with this requirement. In Poland the 

appellate court will annul the judgment, if legal assistance was not ensured 

in mandatory defense cases.  

 
31 Such as interrogations and other action requiring defendant s presence and 

serving the results of the investigation. 

 



defendants who make recourse to the ex officio provision, as those able to cover the attorney‟s 

fees are likely to choose and retain a lawyer themselves. 

 

As indicated above, ex officio attorneys‟ fees are always paid by the state budget in 

Poland and Romania, and there is no obligation for the defendant to reimburse the costs.  

However, this is not the case under the current legislation of Bulgaria, Hungary and the Slovak 

Republic.  The appointment of an ex officio counsel does not relieve the defendant from his 

obligation to cover these fees; it has only the effect of postponement of the payment.  In cases of 

mandatory legal assistance in Bulgaria, Hungary and the Slovak Republic, the attorney should 

receive his fees from the state budget, but if a verdict of guilt is returned, the state would enforce 

its claim against the defendant, irrespective of his financial status.  If the defendant is acquitted, 

he should be released from the obligation to reimburse the state for the costs of the legal 

representation.  

 

As a general rule, the fees of  ex officio attorneys, whether appointed in cases of 

mandatory defense or outside, will be covered by the state budget.
32

  In the Czech Republic, 

however, there is a Bar supported fund with the local chambers.  This fund compensates the costs 

of legal services in cases outside of the scope of the mandatory legal assistance. 

 

There are two policies for determining the fees for the ex officio appointed attorneys.  The 

first  provides that the ex officio lawyers are paid on an equal footing with the attorneys retained 

by the defendant.
33

  According to the second  method, fees considerably lower than those to be 

paid in case of defense on retainer are to be  fixed by the National Bar Council and/or the 

Ministry of Justice.
34

  In Romania the fees paid to the ex officio lawyers are even lower than the 

minimal limits of the fees of  attorneys on retainer.  In addition to the low fees in Hungary, 

neither costs of the contacts with detained defendants (unless the attorney has to travel to a place 

outside the seat of his office) nor the costs of a number of other activities are covered.  

 

Late payment of the fees is a common problem in the six countries.  The fees are paid 

after the final decision is served; in Bulgaria the payment is divided into two parts, for the 

preliminary investigation and for the trial stage, which may take years. 

 

Legal Aid in Civil Cases 

 

In the countries under review litigants in civil cases are entitled to several benefits 

promoting their access to courts in civil cases.  First, in certain types of civil cases, such as labor 

disputes, alimony and other family cases, litigants are exempt from paying the costs of the 

administration of justice and, second, individuals may be granted legal aid for free or reduced 

tariff  if they lack adequate resources irrespective of the type of the case. 

                                                           
32 This might be the budget of the uniform judicial branch, the budget of the 

Ministry of Justice or the budget of the appointing authority. 

 
33 This is the system adopted by the Czech Republic, Poland and the Slovak 

Republic. 

 
34 This is the case in Bulgaria, Hungary and Romania. 

 



In Hungary, persons who due to a lack of financial means are unable to pay the expenses 

of the proceedings are entitled to an exemption from paying the court taxes and the costs of the 

proceedings; they are also entitled to the appointment of an attorney acting on their behalf as a 

free protector.  The litigants have these rights if their income does not exceed the current 

minimum amount of an old-age pension and if they do not possess any property beyond what is 

necessary for the normal conduct of life. 

 

In the Czech Republic and Poland, individuals unable to pay the court fees  may apply to 

the court for exemption from the court fees.  If the court finds the application well-founded, the 

litigant is entitled to ask for free legal assistance.  In Poland the same rules apply  to the cases 

before the Supreme Administrative Court, when the decisions of the administrative bodies on 

taxes and issues of refugee status are challenged. 

 

In Romania, the litigants are entitled to free legal assistance if they cannot cover the costs 

of the trial without endangering their or their family‟s subsistence.  The applications should be 

filed with the courts, although in cases of urgency it is possible to lodge the claim with the Dean 

of the local Bar association.  The fees are paid from the budget of the Ministry of Justice and are 

much lower than the average fees for similar services. 

 

In Bulgaria, the litigants in labor and alimony cases are exempt from the court fees.  The 

courts may exempt indigent defendants from paying court fees in all civil cases.  There is no 

provision, however, granting free legal aid in civil cases. 

 

G. Procedure for Appointing an Attorney 

 

In cases of mandatory defense the proceeding authorities are under the obligation to 

appoint a lawyer unless  the accused had retained an attorney.
35

  Any member of the Bar may be 

appointed as an ex officio lawyer.  In Romania preference is given to junior attorneys which can 

be interpreted as a kind of admission that ex officio attorneys need not to be the most qualified 

and experienced lawyers.  As to the procedure, again two methods are applied in the countries 

under review.  In some of the countries the proceeding authority  turns to the local Bar which 

designates the individual attorney, while in the others the appointment of the lawyer from a list 

submitted by the Bar in advance is made directly by the proceeding authority.
36

  As regards  this 

second method concerns are voiced that  the investigative authorities may appoint “friendly” 

attorneys who do not “cause complications.”   

                                                           
35 In the Czech and the Slovak Republics as well as in Hungary, the accused is 

given a deadline for retaining a lawyer, and only after its expiration a 

defense counsel ex officio is appointed.  In other countries a simple 

statement of the defendant that he will not retain a counsel  suffices. 

 
36 In Bulgaria and Romania the investigator (the prosecutor in Romania) or the 

court should refer to the local bar association to designate an attorney. The 

decision is taken ad hoc without any preliminary lists or rules. In Hungary 

the local lawyer s chamber is under obligation to ensure that their members 

would be available for the appointment. In Poland the court appoints ex 

officio attorneys using the list of the lawyers practicing in the district in 

an alphabetical order rotation. 

 



 

Ex officio assigned lawyers should represent the defendants until the judgment becomes 

final, meaning that defendants are entitled to the services of the attorney during the appellate 

stage as well.  After the judgment becomes final, ex officio appointment lapses.  Consequently, 

the defendants may not make use of the attorneys‟ services in case of  extraordinary remedies or 

when submitting complaints to international human rights tribunals. 

 

 

IV.   REFORMING THE PRESENT SYSTEM OF LEGAL AID 

 

The Application of the Rules on Legal Aid in Practice 

 

As to the operation of legal aid services it is  the evaluation by the recipients that is of 

primary importance.  The opinion of defendants on the services provided by ex officio appointed 

attorneys is rather negative; according to their experience, the performance of appointed lawyers 

does not even meet the minimum standards.  

According to an inquiry carried out by the National Prison Administration among 1000 

detainees, 67.7% of whom had an ex officio attorney, nearly half of the inquired individuals 

expressed their dissatisfaction with their defense counsel and blamed their attorney for 

insufficient contacts; the detainees‟ opinion was supported by the experience of the prison staff.  

According to the Romanian report, in the majority of the cases the legal representation is a mere 

formality, in interrogations ex officio lawyers sign written depositions without previously 

discussing the defense strategy with their clients and often without having studied the evidence 

gathered by the investigating agency.  There are cases when lawyers allow their clients to admit 

crimes they are not even charged with.  It is a common practice for the ex officio lawyers to meet 

their clients only at the court room. 

 

In the Czech Republic, the major problem in practice seems to be the lack of confidence 

of the defendants in their ex officio lawyers.  The appointed attorneys are considered as tools of 

repression and the accused often refuse their assistance.  Another problem is the attorneys‟ 

passive approach to the case: usually they are not likely to seek for extenuating or mitigating 

evidence or to work on different defense strategies. 

 

The evaluation of attorneys and other jurists involved in the administration of justice  is 

somewhat more favorable.  The author of the Polish report states that ex officio assigned 

attorneys do their work accurately, although they rarely participate in the phase of investigation.  

According to an inquiry carried out in Bulgaria among attorneys, investigators and judges, some 

of the appointed lawyers are very diligent and do not only what is required as a minimum by the 

law but work on different strategies as well.  The majority of the inquired jurists, however, 

expressed the view that most of the appointed attorneys will not do more than  the minimum. 

 

In cases of mandatory legal assistance there are at least certain rules which are designed 

to guarantee that defendants receive services of tolerable quality.  No such rules exist, however, 

in cases falling outside the scope of mandatory defense.  As the request  of the defendant is not 

binding,  the refusal of appointment would not lead to any procedural consequences.  Although 

the attorney who contrary to the law refuses to provide free legal aid is subject to disciplinary 



action, the insignificant number of complaints lodged with the disciplinary bodies  indicates that 

this mechanism may not be considered as an adequate guarantee of the right to free legal 

assistance.  

 

B. Evaluation of the Present System  

 

From the reports it is evident that the legal systems in the six Central and Eastern 

European countries subject to this report do not provide proper and adequate regulation of the 

right to legal aid.  The right to free counsel is secured only in cases of mandatory legal 

assistance.  It should be noted that in such cases  free legal assistance  is secured not with regard 

to the indigence of the defendant, but on the assumption that fair procedure in certain cases calls 

for the assistance of  legally trained expert independent of the defendant‟s wish and his financial 

conditions.  The regulation in Hungary and the Slovak Republic where the defendants entitled to 

mandatory legal assistance are under the obligation to reimburse the state for the costs of their 

legal representation, generally without respect to their financial status, seems to be incompatible 

with international human rights treaties.  

 

The right to legal aid in cases outside the scope of  mandatory defense is not explicitly 

recognized by the legislation of the Central and Eastern European countries and where it is 

recognized, no adequate safeguards are provided for its implementation.  

 

The limitation of free legal assistance to cases of mandatory defense  reflects the general 

attitude of the legal systems as regard the role of defense attorneys.  It is not only the courts 

which are expected to perform their functions in an unbiased and impartial way, but  also the 

prosecutors and the police acting as the investigating agency are supposed to act in an objective 

manner.  Under this presumption the function of a defense attorney is marginal, his assistance is 

required only in cases where, for some reasons, the defendant is unable to represent himself  on 

an average level.  This is clearly indicated by the conditions which make defense mandatory, 

such as the defendant‟s physical or mental disability, his absence or his detention.        

 

But even in cases of mandatory defense  the legal systems do not attach much importance 

to the attorney‟s performance.  This is openly acknowledged by the legal systems which allow or 

even prefer junior attorneys to take ex officio appointments.  In countries where legislation is 

more reserved the low expectations as to the attorneys‟ performance are reflected in the low fees 

and other financial restrictions, delayed payments, etc. discouraging diligent and accurate work, 

and in the indifferences toward the quality of  performance as far as incentives are concerned.  

 

Taking into consideration that the majority of defendants who meet the requirements for 

mandatory defense come from social groups less likely to be able to retain an attorney of their 

choice, the provisions discouraging lawyers from performing diligent work lead to the absurd 

situation that it is exactly those who are in the greatest  need of genuine aid, as they are 

handicapped or deprived of their liberty, that receive the poorest legal service.  

 

It would certainly be an oversimplification to believe that by enacting these provisions, 

the decision makers consciously wished to ease the work of their  crime control agencies.  Nor 

do I believe that the serious deficiencies in the system of free legal assistance can simply be 



traced back to the economic problems the countries under review presently face or, more 

precisely, to the fact that in the course of distribution of the scarce resources the handicapped 

group of indigent defendants have little chance to realize their interests.  The legal provisions 

disregarding the interests of defendants unable to retain a lawyer are more or less linked to the 

structure of and the philosophical assumptions underlying the criminal process in the countries of 

the region and this leads us to the analysis of the proposals for reform.           

 

Recommendations for Reforms  

 

It seems that there is a general agreement on the need of reforming the system of legal 

assistance for indigent defendants.  The approaches to the reform, however, show a great variety.  

The contents of the proposals depend on a number of factors, not the least on the status of those 

who formulate the recommendations.  My impression is that attorneys themselves, who feel 

somewhat ashamed and have bad conscience because of the poor performance of the Bar in ex 

officio appointment cases but who are at the same time interested in  preserving their monopoly 

in representing clients, prefer reforms which do not question the basic assumptions of the 

criminal justice system.  They tend to propose a considerable increase of the fees, differentiation 

according to the amount of work done (payment  by hour), and they  would also suggest a more 

equal distribution of the burdens.  Thus, in the report on Poland it is recommended to allow 

representation of indigent litigants in civil cases by legal advisers who for the time being are not 

permitted to act before the courts and thus relieve attorneys from some of their burden.  In 

Hungary, some representatives of the Bar believe that by setting up a list of attorneys who are 

willing to take criminal cases on ex officio appointment and, at the same time, giving exclusive 

authorization to the attorneys on the list to take criminal cases in general, could considerably 

improve the quality of free legal services.  Attorneys would even agree to impose more serious 

disciplinary sanctions on their colleagues for poor performance, if this is the price to be paid for 

maintaining the system. 

 

Others, on the contrary, urge structural changes and argue that the traditional assumptions 

of the present system of criminal justice should  be abandoned.  They propose to set up legal 

clinics with the involvement of law students which, by necessity, would result in breaking the 

monopoly of attorneys to represent criminal defendants.  The proposal, of course, raises the 

serious moral question whether one may take the risk of maintaining and even reinforcing the 

thesis that the needs of indigent defendants can be met by services of less qualified and 

inexperienced personnel.  On the other hand, one could argue that the guidance of experienced 

lawyers supervising the students and the involvement of university professors would provide 

sufficient guarantees for acceptable quality.  Or one could be more pragmatic arguing that legal 

clinics even with less experienced would-be lawyers can simply  not provide poorer services than 

the present ex officio appointment system. 

 

Proposals for establishing state finance legal aid services would also seriously deviate 

from the basic assumption according to which honest and effective defense can be performed 

exclusively by an independent Bar.  Opponents to the setting up of state funded legal aid argue 

that defendants would never accept the services of lawyers employed by the state and would 

regard them as spies of the investigation agencies.  Even if this seems to be somewhat 

exaggerated, the fact that in some countries even ex officio appointed lawyers who otherwise are 



members of the independent Bar are viewed as agents of the investigation organs indicates that 

the argument deserves serious  consideration. 

 

The proposal to consider any kind of violation of the right of indigent defendants 

including the ineffective performance of ex officio appointed attorneys, as a procedural 

infringement resulting in the annulment of the court judgment, would alter the traditional 

Continental approach according to which, as a general rule, only those breaches of  law are to 

lead to annulment  which significantly affect the outcome of the case. 

 

The most radical proposals question the entire inquisitorial procedure and urge the shift 

to the adversary model.  Their proponents believe that without the genuine separation of powers 

and functions between prosecutors and attorneys the position of indigent defendants may not be 

improved either.  The myth of prosecutorial impartiality  has to be abandoned and, consequently, 

the prosecuting agency should be relieved from the duty of collecting extenuating and mitigating 

evidence, an obligation it is simply unable to comply with.  The present system in which the 

defense attorneys‟ activity of  collecting evidence in favor of their clients is viewed as almost 

illegal should be altered.  This, of course, would also call for significant improvement in the 

ethical standards of the Bar, as well as considerable changes in the training of attorneys, as they 

would have to acquire skills of collecting evidence or elaborating a variety of defense strategies, 

which skills, because of the  passive role they are doomed to by the present system to play, they 

regard as superfluous.           
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Subject to this report
1
 are six countries from Central and Eastern Europe: Bulgaria, the Czech 

Republic, Hungary, Poland, Romania and the Slovak Republic.  The total population of these 

countries is nearly 90 million, approximately 65% of which live in urban areas.
2
  The legal 

systems of the countries under survey have undergone radical changes since 1989/90, and their 

transformation, has not been completed.   

 

 

3. The Organization of The Administration of Justice  

 

A. The Judicial Branch 

 

The independent and impartial judiciary is a basic pillar of a democratic state observing 

the rule of law.  The preconditions of independence and impartiality are guaranteed by the 

constitutional provisions on the judicial power and by the laws regulated the organization, 

structure and operation of the courts.  The judicial branch is declared to be independent from the 

executive and the legislative.  

The principle of independence of the judiciary is embodied in the Constitutions of the 

countries under review.  Alongside the classical guarantees of independence - judges are 

irremovable and subject exclusively to the law - specific safeguards have been introduced in the 

nomination procedure.  As a general rule, judges are appointed by the Head of the State
3
,  

whereas the right to nominate is exercised by the newly established autonomous superior judicial 

bodies (the National Judicial Councils/NJC ) or is shared between the Minister of Justice and the 

autonomous  bodies of judges organized at the different levels of the court system.  
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1 This report is based on the country reports on Bulgaria, written by Yonko 

Grosev and Vessela Terzieva; the Czech Republic by  Mark Thieroff and 

Miroslav Krutina: Hungary by Károly Bárd ; Poland by Wojciech Hermelinski; 

Romania by Monica Macovei and the Slovak Republic by Bohumir Blaha and is 

limited to information provided there.  The report on the Slovak Republic is 

not reproduced in this volume.  

 
2 The population of Bulgaria is 8,340,775 citizens, of the Czech Republic - 

10,300,000, of Hungary - 10,174,000, of Poland - 38,659,000, of  Romania - 

23,000,000 and of the Slovak Republic - 5,378,000. 

 
3 In Bulgaria judges are elected by the Supreme Judicial Council.  

 



 

The setting up of the National Judicial Councils clearly reflects the endeavor to 

strengthen the independence of the courts.  They took over the role of managing the court system 

from the Ministry of Justice,  and they assume the tasks related to the administration of the 

courts, such as control over the administrative activity of the presidents of the courts, preparation 

of the draft budget for the judicial system, and personnel policy within the judicial branch.  

 

In Hungary, the judicial system comprises only the courts, whereas in Bulgaria  the 

judicial branch comprises not only the courts, but also the prosecutors and the investigators, thus 

representing the other extreme.  In Romania both the courts and the prosecutor‟s offices form  

part of the judiciary.  However, the prosecutors‟ status is distinctly different from that of the 

members of the judiciary proper, as they lack independence and may be removed.  Therefore, 

there is some fear that by mixing within the same organization independent judges and 

subordinate prosecutors, the very substance of the  independence of the judiciary as a whole 

might be endangered.  Actually, the similar organizational status of judges and prosecutors may 

mean that the competence of the prosecutors is extended to decisions which in other jurisdictions 

are exercised solely by judges.  In Hungary, for instance, where judges are separated from 

prosecutors, only courts may order pretrial detention or wire taping, while in Romania similar 

decisions may be made by the prosecutors.  

  

2. The Court System 

 

The years 1997 and 1998 mark  significant changes in the court systems in some of the countries 

subject to this report.  The most important alteration is perhaps the (re)introduction of the four-

level court system in a number of countries.
4
  

 

The first instance competence is divided between the lowest (local or district) and the 

regional (county) courts, the latter acting at the same time as the appellate  instance when 

judgments of the lowest courts are appealed.  The superior courts (courts of appeal or higher 

courts) act as appellate instances in case of remedies sought against the regional courts‟ 

judgments or when extraordinary remedies are petitioned for, and maintain the uniformity of 

judicial practice.
5
  

 

In most countries, it is exclusively the  Supreme Court which has the particular function 

of  ensuring  the uniformity of court practice.  They perform this task through special 

arrangements (interpretative decisions, etc.), through deciding as the final appellate instance in 

individual cases and through ruling on extraordinary remedies.  In the Czech Republic, for 

instance, the Supreme Court decides on the so called  “breach of law complaints” submitted by 

                                                           
4 In 1997 the four tier court system was enacted in Hungary; in Bulgaria this 

system, enacted in December 1997 will enter in force after 1 April 1998, 

while in the Czech Republic, Poland and Romania the four tier system has been 

in existence for some years. 

 
5 In the Czech Republic, two Higher Courts rule on the decisions of the 

Regional Courts and they also are entrusted with the task of ensuring uniform 

judicial practice. 

 



the Ministry of Justice, whereas in Hungary review procedure can be initiated before the 

Supreme Court by both the prosecution and the defense.
6
 

 

In the Slovak Republic, the three level court system is maintained in which the 

competence of the first instance is divided between the district (local) and the regional courts, the 

latter proceeding in more serious cases as trial courts  and deciding on appeals against the first 

instance decisions of the district courts.  The Supreme Court  acts as appellate court when first 

instance judgments are passed by regional courts.  

 

Military courts organized on the regional (county) level exist in Bulgaria, Romania and 

the Slovak Republic and are competent primarily to try criminal offenses committed by military 

and police personnel.  In Slovakia, military courts may also try crimes committed by  civilians in 

cases of  espionage and disclosure of state secrets provided that military interests are affected as 

well as in cases of refusing to take up military service.  In Hungary, military courts as separate 

courts  were abolished after the political changes, military panels, however, operate within the 

county courts deciding on  military offenses committed by members of the armed forces and the 

police.  

 

Summing up, the transformation in the organization of the administration of justice, 

primarily the shift from the previously existing three-tier structure to the four-level court system 

has serious implications as regards access to courts as well.  The setting up of the four-tier court 

system results in the transformation of the appeal system.  The introduction of additional 

remedies provides not only better guarantees for the defendants in the criminal process, but at the 

same time makes the system more complicated.  Under these conditions legal expertise becomes 

vital and the variations in access to attorneys combined with significant differences in the 

performance of appointed counsel and those on retainer result in considerable differences as 

regards access to the courts.  

 

The Constitutional Courts set up in the region in the course of the political transformation  

are significant protectors of human rights; however, thorough legal skills are often required to 

argue before them.  It is not by chance that in the Czech Republic, for instance, only 

professionals  (i.e. attorneys ) are allowed to submit motions to the  Constitutional Court.  Thus 

the procedure of the Constitutional Courts may further widen the gap between the wealthy and 

the indigent as concerns access to justice.  

 

C. The Prosecuting Agency 

 

It is the prosecutor‟s offices  which have the task to formulate  the indictment and to 

bring and represent charges before the courts, except in instances of private prosecution.  

Prosecutors supervise the activity of the police or other investigating agency in the pretrial stage 

of the process and, in addition, they themselves investigate crimes specified by legislation, if 

                                                           
6 In Bulgaria, a Supreme Administrative Court is being established to rule on 

appeals against acts of administrative bodies already challenged before the 

Regional Court, and to divide as a first instance court on acts of the 

Council of Ministers and Ministers. A Chief Administrative Court exists also 

in Poland. 

 



successful investigation calls for particular skills which only prosecutors possess or if for some 

other reason police involvement is not desirable.  Prosecutors monitor compliance with legal 

provisions at places of detention  and check how sentences of the courts are  enforced.  They 

have certain competences in civil and administrative litigation  if state property is at stake and 

they may act on behalf of persons who, due to mental or physical disabilities, are unable to 

enforce their claims. 

 

The organization of the prosecutor‟s agency corresponds more or less to the court 

structure: there is a corresponding prosecutor‟s office at each type of court.  The prosecution 

agency  is a hierarchical organization headed by a Chief (General) Prosecutor.  Superiors may 

give orders and instructions to lower level prosecutors and may suspend or annul their decisions; 

remedies are available within the organization, and decisions of prosecutors can be appealed 

before the higher level prosecutor. 

 

As a general rule, acts of the prosecutors cannot be appealed before a court except for 

decisions on detention where it is not in the exclusive competence of the court to order detention.  

In case of a decision on non-prosecution (refraining from bringing the case before the court) the 

court, as a general rule, may not be invoked.  In Hungary, according to the new CCP the victim 

may, under certain conditions, replace the public prosecutor and enforce the court procedure.
7
  

In some of the countries the prosecution agency has been subordinated to the 

Government via the minister of justice, but in the majority of the countries under review the 

former status has been maintained.  Accordingly, the prosecution agency as an organization is 

independent from the executive and  the Chief Prosecutor is responsible solely  to the Parliament.   

 

The situation is somewhat confusing in Romania, as outlined in the country report.  On 

the one hand the prosecution agency is directly subordinated to the Minister of Justice but on the 

other hand, prosecutors lacking the attributes of judges (independence, non-removability, etc.) 

form together with the judges the magistrature.  

 

Prosecutors are obliged to perform their functions in an objective and impartial manner.  

Their task is not solely to collect evidence that may lead to conviction but,  following the 

Continental pattern (and the communist theory according to which they acted as the “guardians 

of legality”), they are expected to look into the extenuating and mitigating factors as well.  

Empirical research and everyday practice, however, clearly indicate that their function as 

persecutors  and as guardians of the defendant‟s rights and interests can hardly be  reconciled.  

Even if the command of the legislator to act in an unbiased manner may have beneficial  impact 

on prosecutors‟  behavior one may wonder  to what extent the myth of prosecutorial  impartiality 

contributes to the fact that decision makers feel themselves relieved of caring for the proper 

performance of defense attorneys in the pretrial stage.   

 

3. The Investigation Agency 

 

                                                           
7 The victim, if the court approves his or her request, may act in this case 

as subsidiary private prosecutor. 

 



In the Czech Republic, Hungary, Poland, Romania and the Slovak Republic the 

investigative offices are with the police which assume the main role in  preliminary 

investigation.  The police as a law enforcement agency with a hierarchical organization operates 

under  the Ministry of the Interior.  In Bulgaria  investigators form  part of the judicial branch 

and the police have no formal investigative powers, and the steps they can take on their own 

initiative in the formal criminal process are considerably limited.  

 

  

E. Attorneys and Bar Associations 

 

Attorneys perform their activity within Bar Associations.  The Bar is independent and 

autonomous.  Its organization is established by special laws which also define the role attorneys 

play in the administration of justice.  Accordingly, attorneys assist citizens and legal entities in 

the protection of their fundamental rights and freedoms in various forms  and grant legal aid. 

 

Any lawyer may act as an attorney if  registered in a local Bar Association.  The  laws on 

the Bar require several conditions to be met for registering a candidate: citizenship of the 

relevant country, graduation from a law school,  a certain period of practice (two or three years) 

as an attorney trainee followed by a special  exam  and clean record are the general requirements 

for application.  

 

Bar Associations are organized according to the territorial principle.  They are 

autonomous bodies protecting the rights and interests of their members.  The organizational 

structure of the Bar and the competence of its different organs is more or less the same in the 

countries under review.  The most powerful body is the General Assembly which decides on 

policy issues and the most important personnel questions.  

 

Each Bar Association has governing bodies (Bar Council, Control Council or Chamber), 

empowered with executive functions such as the preparation of the draft budget, execution and 

accounting of the budget.  These bodies are also responsible for designating a particular attorney 

to represent a client entitled to free legal representation, if the relevant procedural norms so 

require.  

 

With each Bar Association a disciplinary court (commission) is established to rule on 

complaints of breaches of ethical standards by lawyers.  If the court finds the complaint well-

founded, it may reproach the lawyer, impose a fine on him/her or deprive him/her of  the right to 

practice temporarily  or permanently (Bulgaria, the Czech Republic).  A decision of the 

Disciplinary Court can be appealed to the Disciplinary Court of the National Bar.  In some 

countries the disciplinary body is exclusively composed of attorneys, while in others mixed 

panels decide.  In Hungary, for instance, the panel, in addition to attorneys, includes as members 

also judges and the chairperson of the panel must be a judge.  The participation of “outsiders” 

provides protection not only for the attorney proceeded against but also for clients who allege to 

have received inadequate  services. 

 

The members of the local Bar Associations elect the national  governing bodies and the 

national disciplinary court (disciplinary commission).  The supreme executive bodies adopt 



regulations on professional ethical standards and set minimum attorney‟s fees.  They may also 

give comments on draft legislation.  

 

The Bar performs its function independently and autonomously, the autonomy being 

protected also by certain procedural safeguards.  In Romania, the search of an attorney‟s office 

may be ordered only by the prosecutor and it has to be approved by the head of the county 

prosecution office.  According to the new CCP in Hungary it is in the exclusive competence of 

the court to order the search of  attorneys‟ offices.
8
 

 

However, in many countries the executive has certain powers as concerns the activity of 

attorneys.  In the Czech Republic, for instance, all the regulations, once adopted by the  

Chamber, should be submitted to the Minister of Justice who would submit an action for their 

examination by a court if he finds them to run counter to  legislation.  In Hungary the Minister of 

Justice has certain supervisory powers to check the formal legality of the decisions taken by the 

Bar‟s governing bodies.  

  

As to the implications of the organization and the composition of the Bar for the services 

provided for indigent defendants we may say that it is perhaps the Bar which has undergone the 

most significant modifications following the political changes in the region.  The numerus 

clausus was removed and the number of attorneys has increased considerably.  New members of 

the Bar were recruited from among former judges and prosecutors as well as jurists previously 

employed by the local administration or state owned companies.  As a consequence many new 

attorneys have absolutely no experience in criminal law matters.  This is particularly the case of 

countries where practicing lawyers form a uniform profession  and are all  members of the same 

Bar.  In some of the countries of the region ( e.g. in Poland ) the former division between 

attorneys who are members of the Bar and so called legal advisers, who are usually employees of 

business enterprises and who are not authorized to take criminal cases, has been maintained.  

 

As in the majority of the countries under review attorneys form a uniform profession and 

in theory all members of the Bar have the duty to act on appointment, the relatively high number 

of attorneys inexperienced  in criminal cases contributes considerably to the poor functioning of 

the mechanism of ex officio appointment.  As reported from a number of countries ex officio 

attorneys frequently try to relieve themselves of the duty they find troublesome by referring to 

their other commitments, their heavy workload or sometimes to their lack of competence. 

 

F. The Role of the Ministry of Justice 

 

As indicated above, in the majority of the Central and Eastern European countries the 

administrative functions previously exercised by the Ministry of Justice and providing for 

interference with the operation of the courts have been taken over by independent and 

autonomous judicial bodies and, as regards the Bar, the role of the Minister of Justice  has been 

weakened.  However, there exist certain differences among the countries: in the Czech Republic 

the Minister of Justice, in addition to the right of initiating Supreme Court actions by submitting 

the so called “breach of law” complaints, still has the right to assign and transfer judges 

                                                           
8 The same rule applies to the notaries  offices and to medical institutions. 

 



(although only with their consent) and has considerable powers vis-à-vis the Bar as well (control 

over the legality of professional regulations, the issuing of the disciplinary code of the Bar).  

However, in the majority of cases, when exercising his functions, the Minister‟s status is like that 

of a party: he may submit the professional regulation to judicial review in case of its alleged 

violation of the law, he may act as the prosecutor in disciplinary proceedings against members of 

the Bar and may make submissions for the removal of  individual attorneys from the register of 

advocates. 

 

II. THE CRIMINAL PROCESS    

 

4. General 

 

According to the Continental tradition the  rules governing the criminal process are laid 

down by the legislator in details  and therefore  little room is left for judicial interpretation.  

Under the present conditions of transition, however, the countries‟ highest courts are sometimes 

called upon to fill the gaps in legislation.  In  Romania, for instance, the Supreme Court was 

called upon to decide on a number of questions concerning the right to counsel.  Thus the 

Supreme Court ruled that the failure to inform the defendant of his or her right to a defense 

counsel would annul the investigation activities and the case had to be turned back to the 

prosecutor‟s office for re-investigation.  It was the Supreme Court which ruled that the absence  

of a defense attorney at a hearing on pretrial detention results in the nullity of the case and has to 

be sent back to the prosecutor for re-investigation.  The Bulgarian Supreme Court also had to 

decide a number of  crucial questions related to  the right to defense.  Thus, it ruled that it is the 

age of the defendant at the time of the perpetration of the criminal offense which makes defense 

mandatory and not his age at the time of the commencement of the criminal process.  Further, the 

Supreme Court passed a judgment in 1996 on the state‟s obligation to provide for the assistance 

of an attorney even outside the cases of mandatory defense in spite of the lack of an explicit 

provision on the matter in the CCP.  

 

The reluctance of the investigative authorities to follow the Supreme Court‟s latter ruling 

and the criticism of the Court‟s decision by jurists who refer, among others, to the lack of 

financial resources  indicates that judicial activism is enclosed within the limits in the region has 

a limited impact, and legislative measures are required for the reform to be successful. 

 

B. Fundamental Rights in the Legal System of the Central and Eastern European (CEE) 

Countries  

 

The Constitutions or other basic laws (charters) declare the fundamental rights of 

individuals and list among them a number of rights and guarantees which are of relevance for the 

administration of justice in criminal cases.  These guarantees more or less overlap with the rights 

listed in international human rights treaties, which is partly due to the fact that the countries 

under review are parties to the respective general and regional  treaties.   The rights guaranteed 

by the Slovak Constitution are representative for the rest of the countries.  Accordingly, the right 

to legal assistance, public trial to be conducted in a reasonable time by a court established by 

law, the nullum crimen  and nulla poena principles, the presumption of innocence, the right to 

have adequate time for preparing one‟s defense, the privilege against self-incrimination, the 



double jeopardy guarantee (ne bis in idem rule), the prohibition of depriving the individual of his 

or her personal liberty save in cases and in a procedure laid down by law, the right to be 

informed promptly of the reasons of detention, and the right to be brought immediately before a 

judge are among the fundamental rights guaranteed by the Constitutions or other basic laws of 

the countries under review.     

 

As to the  relationship between international human rights law and domestic legislation, 

the Constitutions of some of the countries, such as Bulgaria, the Czech Republic and Slovakia 

explicitly give priority to international treaties.  

 

As indicated in the Czech report, international human rights treaties are incorporated into 

domestic law and have priority over domestic laws.  Also the case law of the organs setup under 

the European Convention of Human Rights (ECHR) and under the International Covenant of 

Civil and Political Rights (ICCPR) form part of domestic law and may therefore be invoked 

before all national courts.  However, according to the report, the case-law of the ECHR and the 

ICCPR organs are almost never considered in ordinary courts, despite the self-executing nature 

of the mentioned treaties under Czech law.  

 

Yet there are examples when the case law of international human rights organs has a 

direct impact on the application of domestic law.  In Poland, for instance, in contrast to the 

present CCP which contains no provision on the attorney‟s right to be present at the court 

hearing before a decision on pretrial detention, a new CCP which is to enter into force in the 

course of 1998 does contain this right, which is derived from the case law of the Strasbourg 

organs.   

 

5. The Significance of the Pretrial Stage of the Criminal Process  

 

The criminal procedure of the countries in Central and Eastern Europe more or less 

follow the Continental pattern.  In contrast to the common law system, the first phase of the 

procedure, the investigation, is of utmost importance since the collected information is fixed in a 

file, the so called dossier which is then submitted to the court.  Information included in the file 

can be heavily relied on by the trial court when passing its judgment.  

 

Consequently, what happens during the pretrial stage will have crucial impact on the final 

judgment of the court.  That is why  it is  of extreme importance that the defendant receive 

proper assistance in the pretrial stage and  right after the commencement of the criminal process.  

On the level of the Constitutional provisions and the general principles laid down in the laws on 

criminal procedure the situation seems to be satisfactory; the laws usually guarantee the 

defendants‟ right to obtain the service of a defense attorney from the very commencement of the 

criminal process.  

 

However, certain detailed provisions weaken the general rule.  In most countries the 

rights of the defendant may be curtailed in the very first stage after the commencement of the 

formal criminal process, including the period of police custody that precedes the pretrial 

detention which is ordered by the court.  In Poland, for instance, the prosecutor may allow the 

defendant to meet his lawyer but he may also order that the meeting take place in the presence of 



the prosecutor.  (Even the new code entitles the prosecutor to control the communication 

between the lawyer and the client in the very first stage ( the first 14 days) of the criminal 

process.)  The position of those in police custody is weakened also by the fact that in some 

countries, like in Hungary, no appeal to the courts is envisaged, and the individual may complain 

to a higher level police officer or to the prosecutor.  

  

Certain  forms of abusing the gap in the law are mentioned in the Romanian reports; 

however, it is more than likely that the practice described therein is widespread in other countries 

as well.  Accordingly, it frequently happens that individuals are being questioned for hours by 

the police before a police custody order is issued.  The reason why police prefer interrogation 

before formally taking the individual into custody is that the guarantees suspects are entitled to 

when placed in police custody (the right to counsel among them) do not apply.     

 

D. Detention Prior or Outside the Formal Criminal Process 

 

The legal systems of the countries under review authorize the police to deprive 

individuals of their personal liberty outside the criminal process.  Detention in such cases serves 

the aims of public security and prevention, and the guarantees of the individual concerned, partly 

because of the relatively short duration of the detention, are considerably weaker than in the case 

of deprivation of liberty within the formal criminal process.  In some of the countries counsel is 

not available and detention may not be challenged before a court.  In other countries legislation 

provides for adequate guarantees but failures to comply with the rules have no serious 

consequences for those who violate them.
9
   

 

This type of deprivation of liberty considered as administrative detention and regulated 

normally in the laws on the Police may last generally no longer than 24 hours.  The grounds on 

which a person may be arrested by the police on their own initiative are specified in the relevant 

laws on the Police, but some of the grounds are subject to a broad interpretation.  In Bulgaria, for 

instance a police officer may detain a person who has committed an offense, or after being 

warned deliberately hinders the police from performing their duties; juveniles who have left their 

home, or persons who can not be identified may be detained as well.  In Romania the 

administrative detention can be grounded on identity check or on the suspicion of endangering 

public order or any social values.  

 

                                                           
9
 In Bulgaria both the Constitution and the Police Act provide for the right 

to a lawyer for a detained person from the moment of detention.  The Police 

Act also provides for judicial control over the police detention. There are 

no consequences for a police officer who fails to secure the right to counsel 

to the detained person. Nor is there a procedure for judicial review within 

24 hours from the moment of arrest. In Romanian legislation there is no 

provision securing the right to counsel of the detained person and the right 

to judicial review over the police custody at all.  This issue raises 

questions of compatibility of the administrative custody with the Romanian 

constitutional provisions. In the Czech Republic the Police Act does not 

recognize the notion detention  and instead uses the term holding  for up 

to 24 hours, thus practically giving no possibility for the police detention 

to be challenged before a court. 

 



The lack of adequate safeguards leads, on the one hand, to the absurd situation that 

individuals not even reasonably suspected of having been engaged in activities prohibited by 

criminal law are left practically without any protection and, on the other,  seriously affects the 

position of would-be defendants.
10

  The principle of free evidence is interpreted in some 

countries to allow for the use of information obtained outside the criminal process as well.  In 

Hungary, e.g. statements made prior to formal criminal investigation in an administrative 

procedure without adequate safeguards and  without the assistance of counsel may be used as a 

general rule by the investigating agencies and the courts in subsequent criminal proceedings.
11

   

 

6. Pretrial Detention Under the Law of Criminal Procedure 

 

When detaining a person in the course of a criminal proceeding,  two conditions have to 

be met:  formal criminal proceedings have to be instituted and the charge has to be 

communicated to the person proceeded against. 

 

Criminal procedure commences, at least in public prosecution cases, with the 

investigation.  In order to institute an investigation, specific requirements have to be met.  As a 

general rule, there must be reasonable suspicion that a criminal offense has occurred: according 

to the  Bulgarian CCP, sufficient evidence that a crime has been committed is required; in 

Hungary, criminal investigation can be started upon the existence of "reasonable suspicion" that 

a criminal offense has taken place; in the Czech Republic preliminary proceedings are carried to 

find out whether a suspicion is justified to such an extent that the case can be brought to a court. 

 

The bodies authorized to institute criminal proceedings are the prosecutor
12

 in Bulgaria, 

the police in Hungary and an investigator of the police authority in the Slovak Republic. 

 

                                                           
10
 A striking example of using detention outside the criminal process for 

purposes of criminal investigation is referred to in the Romanian report.  

The 1970 law on the protection of minors authorized   the agencies to deprive 

of liberty those young people who were exposed to committing crimes or whose 

vicious or immoral behavior could have been spread among other young people.   

The law was used by the police to detain  minors and by abusing the lack of 

adequate guarantees ( the right to defense counsel and other safeguards 

protecting pretrial detainees )  to collect evidence against them. The law 

was abrogated by the Government in 1997. 

 
11 In Bulgaria, on the contrary, no statements made outside the preliminary 

investigation or the trial may be used as evidence by the courts.   In 

Hungary, the new law on criminal procedure may result in considerable changes 

in this respect.  The use of  evidence obtained prior or outside the formal 

criminal process is limited to documentary and physical evidence and section 

78, para. 4  provides for the exclusion of, among others, evidence obtained 

through the considerable restriction of the procedural rights of  the 

parties.        

 
12 If the matter is urgent, the investigator may institute criminal 

proceedings. 

 



If in the course of the criminal proceedings sufficient evidence is collected indicating that 

a specific person has committed the offense, a formal charge has to be brought against the 

defendant
13

 immediately.  The officer responsible for bringing the charge (the investigator or the 

prosecutor, respectively) has to inform the suspect of the grounds for the accusation (this is 

considered to be a brief description of the facts supporting the allegation of committing a crime 

and citation of the relevant sections of the criminal code) and of the rights the accused is entitled 

to from that moment onwards.  As to the evidence supporting the accusation, the relevant 

provisions are broadly formulated and thus give possibility for the investigator not to disclose 

evidence if  required in  "the interests of the investigation" . 

 

After the formal charge has been brought in the course of the investigation, the individual  

may either be left at liberty or detention on remand (pretrial detention) may be ordered. The 

suspect in police  custody may also be released on bail or on probation in some jurisdictions.  In 

a number of countries decision on pretrial detention in the course of the investigation rests with 

the prosecutor;
14

 in some others only the court may order pretrial detention. 

 

In countries where pretrial detention is ordered by the prosecutor, the decision can be 

appealed to a court.  According to the Bulgarian CCP a detained person is entitled to challenge 

the lawfulness of his detention in a court within seven days of his arrest.  Court hearings are to be 

scheduled no later than three days.  The court decision may not be further appealed.  The number 

of appeals for release on bail or on probation is not limited.  In Romania  the accused is entitled 

to appeal in court against the lawfulness of his detention on the very day it is ordered.  This right 

can be exercised only once.  The court‟s decision on the legality of the detention is subject to 

appeal by both the accused and the prosecutor.  Appeals for release on bail or on probation 

during the investigation, however,  may be filed only with the prosecutor only.  In the Slovak 

Republic the detainee may file new applications for release on bail 14 days after his/her previous 

application has been rejected.  

 

When ruling on the lawfulness of the detention or on a request to release on bail or on 

probation, the courts are to summon both the accused and the prosecutor.  The hearings are to be 

adversary in nature and the detained person is entitled to the presence of his defense counsel.  To 

secure this right in Poland, the president of the Regional Court demands the District Bar 

Association to appoint attorneys to work in the court buildings in order to provide legal 

assistance for detained individuals.  Nevertheless, the rules on the hearings are not strictly 

observed in all the countries and there are no consequences in case of their infringements.
15

 

 

                                                           
13 The Hungarian CCP states for well founded suspicion , while the Romanian 

CCP uses the term of  well grounded evidence or indications  and the Slovak 

CCP requires credible facts  to be discovered for a person for having 

committed a crime. 

 
14 In Romania the pretrial detention may be ordered for 30 days by the 

prosecutor, beyond  which decision of a court is required. In practice the 

courts do not review the decision on detention every 30 days unless release 

is explicitly demanded. 

 
15 This is reported, for instance, from the Czech Republic. 

 



The duration of the preliminary detention is limited in Bulgaria and the Slovak Republic.  

In Bulgaria the detention on remand during the preliminary investigation cannot exceed one or 

two years, respectively; the latter time limit is applicable to crimes punishable by deprivation of 

liberty for more than 15 years, life imprisonment or death.  In the Slovak Republic preliminary 

detention can be ordered for a period of six months. When this term expires, the judge may, upon 

the suggestion of the prosecutor extend the detention up to one year and the Senate of the court 

to two years respectively, if the release of the accused would hinder the investigation.  The 

period of the detention during both the preliminary investigations and the trial hearings in the 

Slovak Republic is limited to a term of maximum two years.  In exceptional circumstances (such 

as difficulties in the investigation and other very important reasons), the Supreme Court may 

extend the detention to one more year. 

 

Certain final time limits are also provided for: in Hungary, pretrial detention may not 

exceed the duration of imprisonment imposed by the first instance court,
16

 whereas in Romania 

pretrial detention has to be terminated if the time already spent comes up to half of the maximum 

sentence prescribed for the individual offense.    

 

F. Detention Without Formal Charge 

 

Pretrial detention as outlined above requires that the individual be charged formally with 

a criminal offense.  However, individuals may be deprived of their liberty within the criminal 

process for a relatively short period of time without being formally charged.  In Bulgaria, for 

example, the investigator may order arrest for up to 24 hours (this term under special 

circumstances may be extended by the prosecutor  up to three days) if a person was apprehended 

while committing a crime, or if there are signs of a crime on the person‟s body or cloths, or if he 

is identified by a witness as a person who committed a crime.  According to the Hungarian CCP 

a person can be arrested if apprehended while committing an offense, provided that his identity 

cannot be established or when  the preconditions of pretrial detention exist and there is no time to 

obtain a warrant.  Under these circumstances the arrest may be ordered either by the police or the 

prosecutor, although in practice it is ordered mainly by the police.  In Poland the grounds for 

detention without a charge give room for broad interpretation: a person may be arrested by the 

police if there is a justified suspicion of an offense committed by this person and if there is a fear 

that the person  may go into hiding or destroy evidence.  In the Czech Republic detention without 

a charge is justified in emergency situation; there is no difference between the grounds for arrest 

with or without a formal charge. 

 

If no evidence is gathered supporting the suspicion the detained person should be 

released within the time limits provided by the laws on criminal procedure  (24 hours or three 

days, respectively, in Bulgaria, 72 hours in Hungary, 48 hours in Poland).  The detainee without 

                                                           
16 According to the new  Hungarian CCP pretrial detention may not exceed three 

years.  This rule, however, applies up to the completion of first instance 

proceedings only; in the appeal stage the defendant may be kept in pretrial 

detention even if the three-year term has already passed. The  provision 

according to which pretrial detention may not exceed the term of imprisonment 

imposed by the first instance court is maintained.    

 



a charge is entitled to the same rights as the accused.  Evidence gathered in the period preceding 

the formal charge is inadmissible in the court. 

 

7. Alternatives to Pretrial Detention 

 

The laws on criminal procedure in the countries under review envisage a number of 

measures intended to replace pretrial detention.  Prohibition to leave the place of residence, 

withdrawal of the suspect‟s passport, and deposition of a certain amount of money are the most 

common alternatives to pretrial detention.  However, in some of the countries not all suspects are 

entitled to the right to be released on bail or probation.  Thus, in Romania, release on bail is 

available only for those  charged with a criminal offense punishable with deprivation of liberty  

up to seven years and for those with a clean record. As reported, the number of those released on 

bail and on probation in Romania decreased dramatically since the last amendment of the Penal 

Code  in 1996.  Punishment for individual offenses was substantially increased whereas the 

seven years limit for probation and bail has not been raised.  In the Slovak Republic surety or 

other promises may not replace detention if there is a reasonable fear that the accused would 

hinder the investigation or when deprivation of liberty over eight years can be imposed.
17

  

 

H. Defense Rights of the Accused and Right to Counsel 

 

The right to counsel of an individual charged with a criminal offense is provided by the 

Constitutions of the countries under review, and the contents of the right is further detailed in the 

laws on criminal procedure.  These include the right to be informed about the charge and the 

supporting evidence; the right to have access to the file of the case; the right to give explanations 

and the right to silence; the right to give evidence and to participate in the investigation; the right 

to be informed about the development of the investigation; the right to appeal all decisions that 

affect the defendant‟s position; the right to the assistance of a defense counsel; and the right to 

use one‟s mother tongue.
18

  

 

The relevant provisions stress that the detainee (or the accused without detention) is 

entitled to the right to have a counsel from the very moment of  arrest or when the charge is 

communicated.  The right to counsel also includes  the right of the defendant to choose freely the 

attorney and to withdraw authorization at any time.  The right to choose freely the attorney, 

however, does not fully apply in ex officio appointment cases, although in many jurisdictions 

defendants may make submissions for the appointment of another attorney.  As a general rule, 

the number of lawyers who may represent a client is not limited.  In Poland, however,  the 

defendant may not have more than three defense attorneys. 

 

In principle, detained persons are entitled to meet their attorneys at any time it is 

necessary.  The Romanian CCP, however, contains a restrictive provision which is at least 

questionable in the light of the case law of the organs of the European Convention of Human 
                                                           
17 Mandatory detention was recently abrogated in Poland. 

 
18
 The Slovak CCP provides for some additional rights, such as to request the 

state attorney at any time during the interrogation that all unnecessary 

delays or defects in the procedure of the interrogation be removed.. 

 



Rights.  The law says  that the accused may, at least in the earlier phase of the investigation, be 

prohibited from contacting his lawyer for up to five days "if the interests of justice so require."  

In spite of the clear provisions in Hungarian legislation, attorneys are confronted with difficulties 

when trying to contact their clients, as the practice of some prisons imposes certain  restrictions 

on the right of the defendant to meet his lawyer.
19

  

 

The Bulgarian, Czech and Hungarian legislation contains explicit provision regulating the 

right of  defendants to confer in private with their attorneys.  In spite of the clear provisions a 

number of cases has been reported from Hungary where detained individuals were prevented 

from communicating with their attorneys freely and without interference. In Bulgaria, the fact 

that the accused is deliberately prevented from meeting the defense counsel in private is not 

qualified as a procedural violation, unless it has an effect on the investigation.  And, of course, it 

is extremely difficult to prove that the prison authorities deliberately prevented the counsel from 

meeting the detainee in private. 

 

The Romanian CCP is silent on the right of defendants to meet their counsel in private.  

In practice detainees in Romania can  meet their defense counsel only in the presence of a prison 

officer or the person conducting the investigation.  The new Polish CCP authorizes the 

prosecutor to be present at the meetings of the detainee and his lawyer during the first 14 days of 

the preliminary investigations. 

 

4. CONSEQUENCES OF FAILURE TO COMPLY WITH THE OBLIGATION OF SECURING THE 

RIGHT TO DEFENSE COUNSEL AND OTHER DEFENSE RIGHTS 

 

With respect to guaranteeing  the right of the accused to have a counsel the CCPs oblige 

the proceeding authorities
20

 to inform the defendants of their rights, including the right to have 

the assistance of a defense counsel and to ensure for the defendants the free exercise of their 

rights. 

 

The failure of the proceeding authorities to inform the defendants of their right to defense 

counsel is qualified in all jurisdictions as a serious misconduct.  In Poland this may lead to the 

annulment of the verdict of guilt, but only in that case if the violation of the right has had an 

impact on the judgment.  In Hungary the failure to provide information on the right to have a 

counsel can lead, at least in theory, to the exclusion of evidence.  The Hungarian CCP states that 

evidence obtained in breach of the rules of the CCP may not be used in the process.
21

  However, 

in the light of Supreme Court decisions on the interpretation of the relevant section of CCP, it is 

more likely that  the failure of the authorities will not result in the exclusion of the evidence; 

                                                           
19 Information provided by the report of the Parliamentary Ombudsman in 

Hungary and the jail monitoring program of COLPI and Hungarian Helsinki 

Committee. 

 
20 The authorities are the investigator or the prosecutor in the preliminary 

investigation and the court at the trial stage. 

 
21 In the Czech Republic evidence collected in the breach of the right to 

counsel  may not be used in the trial. 

 



thus, statements made by the defendant without being previously informed about his right to 

counsel could be accepted as valid. 

 

Consequences of the absence of the defense attorney from the procedural acts  depend on 

whether the attorney‟s presence is mandatory or not.  As a general rule, the presence of the 

defense counsel is obligatory during the trial if defense is mandatory.  Failure to comply with the 

rule of mandatory presence leads to the nullity of the court judgment and the case is remanded 

for a new trial.  

      

As to the investigation phase, the relevant provisions display a great variety.  Hungary 

represents one extreme, since the authorities have the sole duty of notification, so it is left to the 

free choice of the attorney whether he attends the hearing or the other procedural acts or not, 

even in cases in which defense is mandatory.  Therefore, the defense counsel is not required to 

be present at the hearing when the pretrial detention is decided upon (with the exception of 

juvenile cases) or when the defendant is informed of the charge brought against him.  However, 

the authorities' failure to notify the defense counsel of the hearing,  may result in the case being 

returned by the prosecutor for reinvestigation.  

In contrast, strict rules apply in Romania and Bulgaria.  In Romania the authorities are 

under the duty to inform the accused of the right to a defense counsel and they also must to see to 

it that the counsel should appear at the procedural acts at which his presence is necessary.  

Attendance by the defender  is required at the hearing where decision is made on pretrial 

detention and when the defendant is informed of the charge against him.  The absence of the 

defense counsel, however, does not frustrate the progress of investigation, as the proceeding 

authority may appoint ex officio an attorney if the retained counsel fails to appear at the hearing.  

The Supreme Court ruled that such acts should be considered void if  the defendant lacked the 

assistance of an attorney.  It also pointed out that if the defendant makes a written declaration 

waiving his right to counsel and the prosecutor proceeds with the interrogation, the statement has 

to be declared void  since the right to counsel is a constitutional guarantee which may not be 

waived. 

 

Similar strict rules apply in Bulgaria, where the investigator is not allowed to continue 

the case if, after bringing the charge, he failed to inform the defendant of  the right to a lawyer 

and if he failed to provide an opportunity to contact the defense counsel.  In cases of mandatory 

defense or if the accused was previously not able to find a lawyer, the investigator is obliged to 

reschedule the service of the charge.  

 

Concerning the acts of investigation which attorneys are entitled to attend, the rules 

indicate considerable differences among the countries covered by the review.  In Bulgaria the 

defendant and his counsel have the right to attend the investigative procedure as a whole, but it is 

in the investigator‟s discretion to limit the right of attending the investigation "if  the interests of 

investigation  so require."  The right of the accused and the defense  attorney to be informed 

about the evidence supporting the charge is also subject to limitations.  The CCP entitles the 

investigator to deny the disclosure of  the evidence from the defense "if  the interests of the 

investigation so require."  In practical terms the defense is very seldom informed about the 

evidence gathered during the investigation.  In Hungary, the CCP enumerates the  investigative 



acts defense counsels are allowed to attend and  empowers the proceeding agency  to authorize  

attendance in situations not enumerated by the law.  

 

 

III.  LEGAL AID 

 

8. Rules on Legal Aid Under the Constitutions and the Codes of Criminal Procedure 

 

The Constitutions of the Central and Eastern European countries cognize the right to 

legal assistance  in litigation before the courts and administrative bodies of the state.  This 

formulation, however, simply obliges the authorities not to obstruct the exercise of the right to 

counsel.  The Czech Charter on Fundamental Rights and Liberties envisages, in addition, free of 

charge legal aid under certain conditions and leaves the formulation of detailed rules to 

subsequent legislation.  Accordingly, the CCP of the Czech Republic states that  "defendants 

without sufficient means to pay the costs of the defense are entitled to a free defense or to a 

defense on a discounted reward."  A similar provision is contained in the Slovak CCP which, in 

addition, requires attorneys to offer legal aid to the accused and to be conscious of their 

obligations, irrespective of  whether the accused would pay or not.  Defendants are entitled to file 

civil law suit for damages against the attorneys who failed to comply with  this provision. 

 

The Bulgarian, Hungarian, Polish and Romanian Constitutions and Codes on Criminal 

Procedure do not contain explicit provisions on the general right of  indigent defendants to obtain 

free services, and the obligation of the state to provide free legal assistance is limited to cases of 

mandatory defense.  In most legislation, free attorney assistance can be provided if it is found 

necessary in the interest of justice.   However, as reported from a number of countries, the 

relevant provisions are seldom invoked either by indigent defendants or the proceeding 

authorities.  It goes without saying that the lack of recognizing the right of indigent defendants to 

free legal services runs counter the principle of equal treatment by the law, which is a universal 

principle of modern legal systems.  

 

On the other hand, however, the proceeding authorities in many of the countries may 

grant, either ex officio or on the defendant‟s request, free legal aid outside the scope of 

mandatory defense if they find that the interests of justice so require, and they may take into 

consideration the financial resources of the defendant when passing decision on the subject. 

 

For instance, in Hungary,  the defendant may always ask for a lawyer to be appointed to 

represent him, albeit the proceeding authority is not bound by the request.  It will appoint an 

attorney only if it considers the request to be justified. 

 

In Poland the accused may ask the court to grant him free legal service.  The applicant 

should prove his inability to pay the defense costs without affecting his family maintenance.
22

  

The situation is similar under Romanian law.
23

 
                                                           
22 Usually a written statement of the accused on his  income suffices. 

 
23 However, it is not the court but the local bar council which makes the 

decision. 

 



 

In the Slovak Republic the indigent defendant may ask the court for free legal assistance.  

The court will consider the request with regard to the defendant‟s financial income, property and 

family status and may compensate him partly or in total.  The defendant may also ask the 

attorney to give free legal assistance; if the lawyer finds that the defendant does not have 

sufficient means to pay the fees, he should provide free legal assistance as the right of the 

defendant to legal assistance guaranteed by the CCP is one of the  rights lawyers should protect. 

 

Until recently, the general understanding among the judicial circles in Bulgaria was that 

there was no obligation for the state to grant legal aid outside the scope of mandatory legal 

assistance.  In 1996 the Supreme Court passed a judgment recognizing the right to free legal 

representation to indigent persons where the interests of justice so require.  The Supreme Court 

based its opinion to a large extent on the European Convention on Human Rights.  The judgment 

notwithstanding the previous practice has not changed and the authorities (the investigator and 

the court) generally reject legal aid requests if the case falls outside  the scope of the mandatory 

assistance. 

 

Summing up, we may state that in spite of provisions authorizing the proceeding 

authorities to grant free legal aid outside the cases of mandatory defense, practice indicates that 

the proceeding authorities rarely find it necessary to make ex officio appointments, and indigent 

defendants seldom avail themselves of the opportunity of requesting that free legal aid be 

provided to them.   

 

9. Free Legal Assistance in the Laws on the Bar 

 

In some countries the obligation of providing free legal assistance is prescribed in the 

laws on the Bar.  In comparison with the CCPs,  these laws provide more detailed rules as to the 

conditions of granting  free legal assistance.  Nonetheless these provisions carry less weight, as 

they are not considered as procedural rules.  Consequently, their infringement is not regarded to 

be  a procedural violation resulting in the annulment of the judgment. 

 

Under the Bulgarian Act on the Bar every attorney should give free legal assistance to 

indigent persons, relatives, friends and other lawyers and to persons seeking to enforce alimony 

rights.  There are, however, no state or Bar supported funds and procedure to provide for 

payment in these cases.  Refusal of lawyers to act in accordance with these provisions can 

subsequently be challenged before the disciplinary court of the Bar Association.  However, no 

such complaint has ever been lodged. 

 

In Romania indigent defendants may apply for free legal assistance to the local bar 

council.  There are no strict financial or other criteria for legal aid to be granted.  All personal 

and financial circumstances of the applicant, as well as the nature and the complexity of the case, 

are taken into consideration when  the council passes decision. 

 

Relatively stronger guarantees exist  for the enforcement of the rules of the Acts on the 

Bar in the Czech and the Slovak Republics.  Under the Czech Act on the Bar, if someone can not 

obtain legal assistance, he is entitled to ask the chamber of the bar association to appoint a 



lawyer for him.  In order to justify his claim, the applicant has to give the names of at least two 

attorneys who have refused to provide legal assistance.  The applicant is also required to submit 

a statement of his material background.  In the Slovak Republic, the Act on the Bar provides that 

everyone is entitled to the right to legal aid and to address such a request to any advocate.  The 

attorney can refuse to give legal aid only for good reasons.  The Chamber of the advocates will 

scrutinize the reasons of the refusal. 

 

Free legal advice is also available in  the Czech Republic.  The Advocates Chamber 

provides legal assistance once a week in the building of the Chamber. 

 

C. Mandatory Defense in Criminal Cases   

 

As we have seen, free legal aid is granted to indigent defendants primarily in cases where 

the participation of a defense counsel in the criminal process is mandatory.    

 

In the countries under review defense is mandatory under conditions when the defendant 

is seriously hindered in  conducting his or her own defense or at least this can be  presumed or 

when the criminal offense the defendant is charged with carries a relatively serious punishment.  

As to this latter condition, however, the legislation in the Central and Eastern European countries 

varies considerable.  In the Czech Republic, in Romania, in the Slovak Republic and in Hungary 

any crime for which a sentence of imprisonment over five years can be imposed qualifies as a 

criminal offense serious enough to make the participation of a defense attorney obligatory, while 

in Bulgaria the minimum punishment has to be at least  ten years for making defense 

mandatory.
24

  It is primarily the severity of the punishment carried by the given criminal offense 

that justifies mandatory defense in cases in which  higher courts (county courts in Hungary and 

regional courts in Poland) proceed as first instance courts.  

 

As to the first group of cases, defense is normally mandatory if the person proceeded 

against is absent or detained for whatever reason, if the defendant is a juvenile or if his or  her 

physical or mental handicap is likely to affect his or her ability to defend himself  in person.
25

  

                                                           
24 Under this condition defense is mandatory only at the trial stage in 

Romania and in the new Hungarian CCP. 

 
25
 The minor defendant is entitled to mandatory legal assistance in Bulgaria, 

the Czech Republic, Hungary, Poland, Romania and the Slovak Republic.  In the 

different countries different age limits are used to classify minor.  While 

in Poland minor is a person younger than 17 years, in Bulgaria it is someone 

older than 14 but younger than 18 and in the Slovak Republic a minor is 

someone older than 15 but younger than 18.  Minors are subject to criminal 

proceedings only if they are able to understand the essence and meaning of 

their actions and can control their actions. 

 

    The detention of the defendant is considered as a ground for mandatory 

legal assistance in Hungary, the Czech Republic, Romania and the  Slovak 

Republic.  A provision to this effect is also included  in the new Polish 

Code of the Criminal Procedure.  In the Czech and the Slovak Republics 

detention is considered to be including the holding in medical institutions 

with the aim of  observing the defendant s mental state and  the serving of a 

prison sentence.  



Mandatory defense is envisaged in extradition proceedings, most likely for the reason that in 

many jurisdictions the individual concerned is automatically detained if his extradition is 

requested by another state.  The participation of an attorney is also mandatory if the procedure 

involves complicated legal issues as it is the case with the extraordinary remedies or the 

procedure before the Constitutional Court.  In the Czech Republic, for instance, defense is 

obligatory in cases of retrial and in the so called breach of law complaint submitted by the 

minister of justice in which he questions the legality of a criminal proceeding resulting in a final 

decision.  Defense is also mandatory in proceedings before the Constitutional Court in which 

even the petition to the Court may be filed only by a member of the Bar. 

 

In these instances the attorney‟s fees are paid by the state in Poland and in Romania.  In 

Bulgaria, Hungary and the  Slovak Republic  the state  will enforce its claim against the 

defendant in case of a verdict of guilty.
26

  This regulation seems to run counter the provision laid 

down in article 6 para. (3)(c) of the ECHR and article 14 para. (3)(d) of the ICCPR.  Both treaties 

envisage the assistance of an attorney if the interests of justice so require and in such cases they 

                                                                                                                                                                                           
 

    As to the defendant s  mental or physical condition, the Bulgarian CCP 

contains the terms  disabilities and illnesses  without specifying the 

particular diseases. According to the case law of the  Supreme Court  

deafness, blindness and muteness certainly fall within this category.  The 

Hungarian and Polish CCPs are more precise, they provide mandatory legal 

assistance if the person is blind, mute or deaf or otherwise physically or 

mentally handicapped.  The Czech and the Slovak CCPs place emphasis on the 

legal consequences of probable mental disability - a person shall obtain 

mandatory defense if he is deprived of his legal capacity or if his capacity  

is limited;  the Romanian CCP does not base mandatory defense on the physical 

or psychological health of the defendant. 

 

    In Bulgaria and Hungary defense is mandatory if the accused does not 

speak the language.  The new Polish Code of Criminal Procedure contains the 

same provision.  In Bulgaria this is not an absolute ground for mandatory 

defense.  If the accused makes an explicit statement that he waives this 

right, the defense could not be considered as mandatory. 

 

    Investigation or trial procedure held in the absence of the defendant is 

an absolute ground for mandatory defense in Bulgaria, Hungary and the Czech 

and Slovak Republics. 

 

    Defense is also mandatory if the case is to be  heard before the Regional 

court as a court of first instance in Poland. 

 

    If in the same process  more than one person are charged who have adverse 

interests legal assistance is mandatory in Bulgaria. Legal representation of 

two defendants with adverse interests by one attorney is considered as lack 

of legal representation. 

 
26 In the Czech Republic the convicted individual is required to reimburse the 

state unless he/she is entitled to free-of-charge defense.  However, there 

exist no rules which would specify the situations to which the mentioned 

provision would apply.  Therefore, determination is made  on a case-by-case 

basis and there is no uniform court practice on the matter.   

 



provide for free  legal assistance for persons who do not have sufficient means to pay for it.  It is 

evident that by  formulating the conditions under which defense is mandatory, legislation defines  

the  cases where the interests of justice by all means call for the assistance of a trained lawyer.  

From this it follows that compliance with international obligations would require  pro bono 

assistance of attorneys in cases of mandatory defense.  The new Hungarian Code of Criminal 

Procedure  adopted on March 10, 1998, which will to enter into force on January 1, 2000, will 

bring Hungarian legislation in line with the country‟s international obligation.  According to the 

new law, indigent offenders are relieved from paying attorneys' fees not only when  defense is 

mandatory but also when, upon their request, the assistance of an attorney is granted even in 

cases  in which  the participation of a trained lawyer is not obligatory according to the law.  

 

As treated above some legislation in the region also envisages cases outside the scope of 

mandatory defense where the assistance of a trained defender is inevitable.  In Hungary, the CCP 

explicitly provides that if the defendant is unable to retain an attorney he may request that one be 

appointed ex officio.  However, as it has already been  mentioned, the final decision rests with 

the proceeding authorities who are not bound by the defendant‟s request.  In some jurisdictions, 

courts  may appoint a counsel also on their own  initiative
27

 if they find that proper defense calls 

for the assistance of a trained lawyer, for example, when the case is complicated or when the 

defendant would be handicapped because the law does not make defense mandatory.
28

 

 

In the Czech Republic, at least according to the practice of some of the judges, mandatory 

defense is extensive.  If the indigent defendant requests free legal assistance, the judge  would 

consider this as a case of mandatory defense even if not explicitly mentioned as such in the CCP, 

and would assign a lawyer as if it were a case of obligatory defense.  This practice, which lacks 

the legislative underpinning is perhaps intended to counterbalance the deficiencies of the system 

envisaged by the law on  the Bar.  According to that law, individuals unable to retain an attorney 

of their choice may request the Bar Association to designate an attorney for them who would 

perform pro bono services.  However,  practice indicates that individuals seldom make use of 

this provision.  The reluctance of the agencies acting in the criminal process (the police, the 

prosecutor and the courts) to inform the defendants of this opportunity, and the fact that some of 

their  members  are sometimes not even aware of the existence of the mentioned provision, raises 

the interesting question to what extent can certain tasks traditionally considered in the countries 

of the region  to be the responsibility of  the state, be assigned to an autonomous organ such as 

the Bar?  The experience of the Czech Republic indicates that the preconditions for the smooth 

operation of this type of system are still lacking.  On the one hand, the ethical standard (or rather 

a lack of it)  within the Bar does not favor pro bono work, while on the other hand the "official" 

                                                           
27 See, for instance, Poland where the appellate court may decide that the 

defendant should be represented by an attorney at the appeal hearing.   

 
28 In Romania this provision applies not only to the accused and defendant, 

but also to the victim and the litigants, if a civil suit has been filed in 

the criminal proceeding.  Provision requiring mandatory legal assistance for 

victims and for civil litigants in a criminal proceeding is also provided in 

the new Hungarian CCP. 

 



agencies of the criminal justice system seem to have serious reservations about  the transfer  to 

the Bar of tasks which traditionally are viewed as coming under their competence.
29

      

 

10. The Consequences of Violating the Rules of Mandatory Defense 

 

The participation of an attorney in the cases of mandatory defense is conditio sine qua 

non for the validity of the criminal proceeding.  In Bulgaria, it is the established case law of the 

Supreme Court that the absence of a counsel at any stage of the criminal proceeding when legal 

representation is mandatory is to be considered as a significant violation of the procedural rules, 

which serves as ground for quashing the conviction. 

 

In Hungary, if the authority conducting the investigation  fails to appoint  a lawyer when  

legal assistance is mandatory, the trial court may remand the case for reinvestigation.  If it is the 

first instance court which failed to appoint a defense counsel, the court of appeal should annul 

the conviction and remand the case for reconsideration to the court of first instance.
30

 

 

One should add that the simple assignment of an attorney in  cases of mandatory defense 

does not suffice; for proper implementation of the procedural rules the attorney‟s presence is 

important in all the procedural actions.
31

  In Bulgaria and Romania the lack of legal 

representation in any of these actions is considered as a serious procedural violation and provides 

a ground for annulling the judgment. 

 

E. The Payment of Ex Officio Appointed Counsels 

 

For an attorney ex officio to be appointed what is crucial is not the indigence of the 

defendant but whether the case falls within the scope of mandatory legal assistance.  In theory, 

the financial means of the defendant are irrelevant, although in practice it is mainly the indigent 

defendants who make recourse to the ex officio provision, as those able to cover the attorney‟s 

fees are likely to choose and retain a lawyer themselves. 

 

As indicated above, ex officio attorneys' fees are always paid by the state budget in 

Poland and Romania, and there is no obligation for the defendant to reimburse the costs.  

                                                           
29
 As concerns the Czech Republic, one should add that legal representation is 

obligatory before the Constitutional Court.  Indigent applicants may ask full 

or partial  compensation for  the attorney’s fee prior to the first hearing.  

This benefit is available only if the complaint is not  rejected subsequently 

by the Constitutional Court.  The fees are paid from the state budget. 

 

 
30 A similar situation prevails in Romania.  If  legal assistance is required 

by the law, the courts will remand the case for reinvestigation if the police 

or the prosecutor failed to comply with this requirement. In Poland the 

appellate court will annul the judgment, if legal assistance was not ensured 

in mandatory defense cases.  

 
31 Such as interrogations and other action requiring defendant s presence and 

serving the results of the investigation. 

 



However, this is not the case under the current legislation of Bulgaria, Hungary and the Slovak 

Republic.  The appointment of an ex officio counsel does not relieve the defendant from his 

obligation to cover these fees; it has only the effect of postponement of the payment.  In cases of 

mandatory legal assistance in Bulgaria, Hungary and the Slovak Republic, the attorney should 

receive his fees from the state budget, but if a verdict of guilt is returned, the state would enforce 

its claim against the defendant, irrespective of his financial status.  If the defendant is acquitted, 

he should be released from the obligation to reimburse the state for the costs of the legal 

representation.  

 

As a general rule, the fees of  ex officio attorneys, whether appointed in cases of 

mandatory defense or outside, will be covered by the state budget.
32

  In the Czech Republic, 

however, there is a Bar supported fund with the local chambers.  This fund compensates the costs 

of legal services in cases outside of the scope of the mandatory legal assistance. 

 

There are two policies for determining the fees for the ex officio appointed attorneys.  The 

first  provides that the ex officio lawyers are paid on an equal footing with the attorneys retained 

by the defendant.
33

  According to the second  method, fees considerably lower than those to be 

paid in case of defense on retainer are to be  fixed by the National Bar Council and/or the 

Ministry of Justice.
34

  In Romania the fees paid to the ex officio lawyers are even lower than the 

minimal limits of the fees of  attorneys on retainer.  In addition to the low fees in Hungary, 

neither costs of the contacts with detained defendants (unless the attorney has to travel to a place 

outside the seat of his office) nor the costs of a number of other activities are covered.  

 

Late payment of the fees is a common problem in the six countries.  The fees are paid 

after the final decision is served; in Bulgaria the payment is divided into two parts, for the 

preliminary investigation and for the trial stage, which may take years. 

 

11. Legal Aid in Civil Cases 

 

In the countries under review litigants in civil cases are entitled to several benefits 

promoting their access to courts in civil cases.  First, in certain types of civil cases, such as labor 

disputes, alimony and other family cases, litigants are exempt from paying the costs of the 

administration of justice and, second, individuals may be granted legal aid for free or reduced 

tariff  if they lack adequate resources irrespective of the type of the case. 

 

In Hungary, persons who due to a lack of financial means are unable to pay the expenses 

of the proceedings are entitled to an exemption from paying the court taxes and the costs of the 

proceedings; they are also entitled to the appointment of an attorney acting on their behalf as a 

free protector.  The litigants have these rights if their income does not exceed the current 

                                                           
32 This might be the budget of the uniform judicial branch, the budget of the 

Ministry of Justice or the budget of the appointing authority. 

 
33 This is the system adopted by the Czech Republic, Poland and the Slovak 

Republic. 

 
34 This is the case in Bulgaria, Hungary and Romania. 

 



minimum amount of an old-age pension and if they do not possess any property beyond what is 

necessary for the normal conduct of life. 

 

In the Czech Republic and Poland, individuals unable to pay the court fees  may apply to 

the court for exemption from the court fees.  If the court finds the application well-founded, the 

litigant is entitled to ask for free legal assistance.  In Poland the same rules apply  to the cases 

before the Supreme Administrative Court, when the decisions of the administrative bodies on 

taxes and issues of refugee status are challenged. 

 

In Romania, the litigants are entitled to free legal assistance if they cannot cover the costs 

of the trial without endangering their or their family‟s subsistence.  The applications should be 

filed with the courts, although in cases of urgency it is possible to lodge the claim with the Dean 

of the local Bar association.  The fees are paid from the budget of the Ministry of Justice and are 

much lower than the average fees for similar services. 

 

In Bulgaria, the litigants in labor and alimony cases are exempt from the court fees.  The 

courts may exempt indigent defendants from paying court fees in all civil cases.  There is no 

provision, however, granting free legal aid in civil cases. 

 

G. Procedure for Appointing an Attorney 

 

In cases of mandatory defense the proceeding authorities are under the obligation to 

appoint a lawyer unless  the accused had retained an attorney.
35

  Any member of the Bar may be 

appointed as an ex officio lawyer.  In Romania preference is given to junior attorneys which can 

be interpreted as a kind of admission that ex officio attorneys need not to be the most qualified 

and experienced lawyers.  As to the procedure, again two methods are applied in the countries 

under review.  In some of the countries the proceeding authority  turns to the local Bar which 

designates the individual attorney, while in the others the appointment of the lawyer from a list 

submitted by the Bar in advance is made directly by the proceeding authority.
36

  As regards  this 

second method concerns are voiced that  the investigative authorities may appoint "friendly" 

attorneys who do not "cause complications."   

 

Ex officio assigned lawyers should represent the defendants until the judgment becomes 

final, meaning that defendants are entitled to the services of the attorney during the appellate 

stage as well.  After the judgment becomes final, ex officio appointment lapses.  Consequently, 

                                                           
35 In the Czech and the Slovak Republics as well as in Hungary, the accused is 

given a deadline for retaining a lawyer, and only after its expiration a 

defense counsel ex officio is appointed.  In other countries a simple 

statement of the defendant that he will not retain a counsel  suffices. 

 
36 In Bulgaria and Romania the investigator (the prosecutor in Romania) or the 

court should refer to the local bar association to designate an attorney. The 

decision is taken ad hoc without any preliminary lists or rules. In Hungary 

the local lawyer s chamber is under obligation to ensure that their members 

would be available for the appointment. In Poland the court appoints ex 

officio attorneys using the list of the lawyers practicing in the district in 

an alphabetical order rotation. 

 



the defendants may not make use of the attorneys' services in case of  extraordinary remedies or 

when submitting complaints to international human rights tribunals. 

 

 

IV.   REFORMING THE PRESENT SYSTEM OF LEGAL AID 

 

12. The Application of the Rules on Legal Aid in Practice 

 

As to the operation of legal aid services it is  the evaluation by the recipients that is of 

primary importance.  The opinion of defendants on the services provided by ex officio appointed 

attorneys is rather negative; according to their experience, the performance of appointed lawyers 

does not even meet the minimum standards.  

According to an inquiry carried out by the National Prison Administration among 1000 

detainees, 67.7% of whom had an ex officio attorney, nearly half of the inquired individuals 

expressed their dissatisfaction with their defense counsel and blamed their attorney for 

insufficient contacts; the detainees' opinion was supported by the experience of the prison staff.  

According to the Romanian report, in the majority of the cases the legal representation is a mere 

formality, in interrogations ex officio lawyers sign written depositions without previously 

discussing the defense strategy with their clients and often without having studied the evidence 

gathered by the investigating agency.  There are cases when lawyers allow their clients to admit 

crimes they are not even charged with.  It is a common practice for the ex officio lawyers to meet 

their clients only at the court room. 

 

In the Czech Republic, the major problem in practice seems to be the lack of confidence 

of the defendants in their ex officio lawyers.  The appointed attorneys are considered as tools of 

repression and the accused often refuse their assistance.  Another problem is the attorneys' 

passive approach to the case: usually they are not likely to seek for extenuating or mitigating 

evidence or to work on different defense strategies. 

 

The evaluation of attorneys and other jurists involved in the administration of justice  is 

somewhat more favorable.  The author of the Polish report states that ex officio assigned 

attorneys do their work accurately, although they rarely participate in the phase of investigation.  

According to an inquiry carried out in Bulgaria among attorneys, investigators and judges, some 

of the appointed lawyers are very diligent and do not only what is required as a minimum by the 

law but work on different strategies as well.  The majority of the inquired jurists, however, 

expressed the view that most of the appointed attorneys will not do more than  the minimum. 

 

In cases of mandatory legal assistance there are at least certain rules which are designed 

to guarantee that defendants receive services of tolerable quality.  No such rules exist, however, 

in cases falling outside the scope of mandatory defense.  As the request  of the defendant is not 

binding,  the refusal of appointment would not lead to any procedural consequences.  Although 

the attorney who contrary to the law refuses to provide free legal aid is subject to disciplinary 

action, the insignificant number of complaints lodged with the disciplinary bodies  indicates that 

this mechanism may not be considered as an adequate guarantee of the right to free legal 

assistance.  

 



B. Evaluation of the Present System  

 

From the reports it is evident that the legal systems in the six Central and Eastern 

European countries subject to this report do not provide proper and adequate regulation of the 

right to legal aid.  The right to free counsel is secured only in cases of mandatory legal 

assistance.  It should be noted that in such cases  free legal assistance  is secured not with regard 

to the indigence of the defendant, but on the assumption that fair procedure in certain cases calls 

for the assistance of  legally trained expert independent of the defendant‟s wish and his financial 

conditions.  The regulation in Hungary and the Slovak Republic where the defendants entitled to 

mandatory legal assistance are under the obligation to reimburse the state for the costs of their 

legal representation, generally without respect to their financial status, seems to be incompatible 

with international human rights treaties.  

 

The right to legal aid in cases outside the scope of  mandatory defense is not explicitly 

recognized by the legislation of the Central and Eastern European countries and where it is 

recognized, no adequate safeguards are provided for its implementation.  

 

The limitation of free legal assistance to cases of mandatory defense  reflects the general 

attitude of the legal systems as regard the role of defense attorneys.  It is not only the courts 

which are expected to perform their functions in an unbiased and impartial way, but  also the 

prosecutors and the police acting as the investigating agency are supposed to act in an objective 

manner.  Under this presumption the function of a defense attorney is marginal, his assistance is 

required only in cases where, for some reasons, the defendant is unable to represent himself  on 

an average level.  This is clearly indicated by the conditions which make defense mandatory, 

such as the defendant‟s physical or mental disability, his absence or his detention.        

 

But even in cases of mandatory defense  the legal systems do not attach much importance 

to the attorney‟s performance.  This is openly acknowledged by the legal systems which allow or 

even prefer junior attorneys to take ex officio appointments.  In countries where legislation is 

more reserved the low expectations as to the attorneys' performance are reflected in the low fees 

and other financial restrictions, delayed payments, etc. discouraging diligent and accurate work, 

and in the indifferences toward the quality of  performance as far as incentives are concerned.  

 

Taking into consideration that the majority of defendants who meet the requirements for 

mandatory defense come from social groups less likely to be able to retain an attorney of their 

choice, the provisions discouraging lawyers from performing diligent work lead to the absurd 

situation that it is exactly those who are in the greatest  need of genuine aid, as they are 

handicapped or deprived of their liberty, that receive the poorest legal service.  

 

It would certainly be an oversimplification to believe that by enacting these provisions, 

the decision makers consciously wished to ease the work of their  crime control agencies.  Nor 

do I believe that the serious deficiencies in the system of free legal assistance can simply be 

traced back to the economic problems the countries under review presently face or, more 

precisely, to the fact that in the course of distribution of the scarce resources the handicapped 

group of indigent defendants have little chance to realize their interests.  The legal provisions 

disregarding the interests of defendants unable to retain a lawyer are more or less linked to the 



structure of and the philosophical assumptions underlying the criminal process in the countries of 

the region and this leads us to the analysis of the proposals for reform.        

    

13. Recommendations for Reforms  

 

It seems that there is a general agreement on the need of reforming the system of legal 

assistance for indigent defendants.  The approaches to the reform, however, show a great variety.  

The contents of the proposals depend on a number of factors, not the least on the status of those 

who formulate the recommendations.  My impression is that attorneys themselves, who feel 

somewhat ashamed and have bad conscience because of the poor performance of the Bar in ex 

officio appointment cases but who are at the same time interested in  preserving their monopoly 

in representing clients, prefer reforms which do not question the basic assumptions of the 

criminal justice system.  They tend to propose a considerable increase of the fees, differentiation 

according to the amount of work done (payment  by hour), and they  would also suggest a more 

equal distribution of the burdens.  Thus, in the report on Poland it is recommended to allow 

representation of indigent litigants in civil cases by legal advisers who for the time being are not 

permitted to act before the courts and thus relieve attorneys from some of their burden.  In 

Hungary, some representatives of the Bar believe that by setting up a list of attorneys who are 

willing to take criminal cases on ex officio appointment and, at the same time, giving exclusive 

authorization to the attorneys on the list to take criminal cases in general, could considerably 

improve the quality of free legal services.  Attorneys would even agree to impose more serious 

disciplinary sanctions on their colleagues for poor performance, if this is the price to be paid for 

maintaining the system. 

 

Others, on the contrary, urge structural changes and argue that the traditional assumptions 

of the present system of criminal justice should  be abandoned.  They propose to set up legal 

clinics with the involvement of law students which, by necessity, would result in breaking the 

monopoly of attorneys to represent criminal defendants.  The proposal, of course, raises the 

serious moral question whether one may take the risk of maintaining and even reinforcing the 

thesis that the needs of indigent defendants can be met by services of less qualified and 

inexperienced personnel.  On the other hand, one could argue that the guidance of experienced 

lawyers supervising the students and the involvement of university professors would provide 

sufficient guarantees for acceptable quality.  Or one could be more pragmatic arguing that legal 

clinics even with less experienced would-be lawyers can simply  not provide poorer services than 

the present ex officio appointment system. 

 

Proposals for establishing state finance legal aid services would also seriously deviate 

from the basic assumption according to which honest and effective defense can be performed 

exclusively by an independent Bar.  Opponents to the setting up of state funded legal aid argue 

that defendants would never accept the services of lawyers employed by the state and would 

regard them as spies of the investigation agencies.  Even if this seems to be somewhat 

exaggerated, the fact that in some countries even ex officio appointed lawyers who otherwise are 

members of the independent Bar are viewed as agents of the investigation organs indicates that 

the argument deserves serious  consideration. 

 



The proposal to consider any kind of violation of the right of indigent defendants 

including the ineffective performance of ex officio appointed attorneys, as a procedural 

infringement resulting in the annulment of the court judgment, would alter the traditional 

Continental approach according to which, as a general rule, only those breaches of  law are to 

lead to annulment  which significantly affect the outcome of the case. 

 

The most radical proposals question the entire inquisitorial procedure and urge the shift 

to the adversary model.  Their proponents believe that without the genuine separation of powers 

and functions between prosecutors and attorneys the position of indigent defendants may not be 

improved either.  The myth of prosecutorial impartiality  has to be abandoned and, consequently, 

the prosecuting agency should be relieved from the duty of collecting extenuating and mitigating 

evidence, an obligation it is simply unable to comply with.  The present system in which the 

defense attorneys' activity of  collecting evidence in favor of their clients is viewed as almost 

illegal should be altered.  This, of course, would also call for significant improvement in the 

ethical standards of the Bar, as well as considerable changes in the training of attorneys, as they 

would have to acquire skills of collecting evidence or elaborating a variety of defense strategies, 

which skills, because of the  passive role they are doomed to by the present system to play, they 

regard as superfluous.   



 

Appendix 

Selected International Documents  

Relating to Access to Justice
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I. INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS  

II. [European] Convention for the Protection of Human Rights and Fundamental Freedoms 

III.  African {Banjul} Charter on Human and Peoples‟ Rights 

IV. American Convention on Human Rights 

V.  Basic Principles on the Role of Lawyers 

VI. Basic Principles on the Independence of the Judiciary 

VII. Standard Minimum Rules for the Treatment of Prisoners 

 

 

I.  INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS      (Excerpts) 
 

Article 2  

 

1. Each State Party to the present Covenant undertakes to respect and to ensure to all individuals 

within its territory and subject to its jurisdiction the rights recognized in the present Covenant, 

without distinction of any kind, such as race, colour, sex, language, religion, political or other 

opinion, national or social origin, property, birth or other status.  

 

2. Where not already provided for by existing legislative or other measures, each State Party to 

the present Covenant undertakes to take the necessary steps, in accordance with its constitutional 

processes and with the provisions of the present Covenant, to adopt such laws or other measures 

as may be necessary to give effect to the rights recognized in the present Covenant.  

 

3. Each State Party to the present Covenant undertakes:  

 

a. To ensure that any person whose rights or freedoms as herein recognized are violated 

shall have an effective remedy, notwithstanding that the violation has been committed by 

persons acting in an official capacity;  

 

b. To ensure that any person claiming such a remedy shall have his right thereto 

determined by competent judicial, administrative or legislative authorities, or by any 

other competent authority provided for by the legal system of the State, and to develop 

the possibilities of judicial remedy;  

 

c. To ensure that the competent authorities shall enforce such remedies when granted.  

 

 

                                                           
*
 Compiled by Katherine Negrin, Columbia Law School 



II.  [EUROPEAN] CONVENTION FOR THE PROTECTION OF HUMAN RIGHTS AND FUNDAMENTAL 

FREEDOMS   (Excerpts) 
Entered into force Sept. 3, 1953, as amended by Protocols Nos 3, 5, and 8 which entered into 

force on 21 September 1970, 20 December 1971 and 1 January 1990 respectively: 

 

Article 6 

 

1. In the determination of his civil rights and obligations or of any criminal charge against him, 

everyone is entitled to a fair and public hearing within a reasonable time by an independent and 

impartial tribunal established by law.  Judgment shall be pronounced publicly but the press and 

public may be excluded from all or part of the trial in the interests of morals, public order or 

national security in a democratic society, where the interests of juveniles or the protection of the 

private life of the parties so require, or to the extent strictly necessary in the opinion of the court 

in special circumstances where publicity would prejudice the interests of justice. 

 

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty 

according to law. 

      

3. Everyone charged with a criminal offence has the following minimum rights:  

 

a. to be informed promptly, in a language which he understands and in detail, of the 

nature and cause of the accusation against him; 

b. to have adequate time and facilities for the preparation of his defence; 

 

c. to defend himself in person or through legal assistance of his own choosing or, if he 

has not sufficient means to pay for legal assistance, to be given it free when the interests 

of justice so require; 

 

d. to examine or have examined witnesses against him and to obtain the attendance and 

examination of witnesses on his behalf under the same conditions as witnesses against 

him; 

 

e. to have the free assistance of an interpreter if he cannot understand or speak the 

language used in court. 

     

 *** 

Article 13 

 

Everyone whose rights and freedoms as set forth in this Convention are violated shall have an 

effective remedy before a national authority notwithstanding that the violation has been 

committed by persons acting in an official capacity. 

 

                                             

III.  AFRICAN [BANJUL] CHARTER ON HUMAN AND PEOPLES' RIGHTS       (Excerpts) 
Adopted June 27, 1981, entered into force Oct. 21, 1986 

 



Article 7  

 

1. Every individual shall have the right to have his cause heard. This comprises:  

 

a. the right to an appeal to competent national organs against acts of violating his 

fundamental rights as recognized and guaranteed by conventions, laws, regulations and 

customs in force;  

  

 b. the right to be presumed innocent until proved guilty by a 

 competent court or tribunal;  

c. the right to defence, including the right to be defended by counsel of his choice;  

 

 d. the right to be tried within a reasonable time by an 

 impartial court or tribunal.  

 

2. No one may be condemned for an act or omission which did not constitute a legally 

punishable offence at the time it was committed. No penalty may be inflicted for an offence for 

which no provision was made at the time it was committed. Punishment is personal and can be 

imposed only on the offender.  

 

 

IV.  AMERICAN CONVENTION ON HUMAN RIGHTS   (Excerpts) 
Entered into force July 18, 1978 

 

Article 8. Right to a Fair Trial 

 

1. Every person has the right to a hearing, with due guarantees and within a reasonable time, by a 

competent, independent, and impartial tribunal, previously established by law, in the 

substantiation of any accusation of a criminal nature made against him or for the determination 

of his rights and obligations of a civil, labor, fiscal, or any other nature.  

 

2. Every person accused of a criminal offense has the right to be presumed innocent so long as 

his guilt has not been proven according to law. During the proceedings, every person is entitled, 

with full equality, to the following minimum guarantees:  

 

a. the right of the accused to be assisted without charge by a translator or interpreter, if he 

does not understand or does not speak the language of the tribunal or court;  

 

b. prior notification in detail to the accused of the charges against him;  

 

 c. adequate time and means for the preparation of his defense;  

 

d. the right of the accused to defend himself personally or to be assisted by legal counsel 

of his own choosing, and to communicate freely and privately with his counsel;  

 



e. the inalienable right to be assisted by counsel provided by the state, paid or not as the 

domestic law provides, if the accused does not defend himself personally or engage his 

own counsel within the time period established by law;  

 

f. the right of the defense to examine witnesses present in the court and to obtain the 

appearance, as witnesses, of experts or other persons who may throw light on the facts;  

 

g. the right not to be compelled to be a witness against himself or to plead guilty; and  

 

 h. the right to appeal the judgment to a higher court.  

 

3. A confession of guilt by the accused shall be valid only if it is made without coercion of any 

kind.  

 

4. An accused person acquitted by a nonappealable judgment shall not be subjected to a new trial 

for the same cause.  

 

5. Criminal proceedings shall be public, except insofar as may be necessary to protect the 

interests of justice.  

 

*** 

 

Article 25. Right to Judicial Protection 

 

1. Everyone has the right to simple and prompt recourse, or any other effective recourse, to a 

competent court or tribunal for protection against acts that violate his fundamental rights 

recognized by the constitution or laws of the state concerned or by this Convention, even though 

such violation may have been committed by persons acting in the course of their official duties.  

 

2. The States Parties undertake:  

 

a. to ensure that any person claiming such remedy shall have his rights determined by the 

competent authority provided for by the legal system of the state;  

 

 b. to develop the possibilities of judicial remedy; and  

 

c. to ensure that the competent authorities shall enforce such remedies when granted.  

 

 

V.  BASIC PRINCIPLES ON THE ROLE OF LAWYERS 
Adopted by the Eighth United Nations Congress on the Prevention of Crime and the Treatment 

of Offenders, Havana, Cuba, 27 August to 7 September, 1990 

 

Whereas in the Charter of the United Nations the peoples of the world affirm, inter alia, their 

determination to establish conditions under which justice can be maintained, and proclaim as one 

of their purposes the achievement of international cooperation in promoting and encouraging 



respect for human rights and fundamental freedoms without distinction as to race, sex, language 

or religion,  

 

Whereas the Universal Declaration of Human Rights enshrines the principles of equality before 

the law, the presumption of innocence, the right to a fair and public hearing by an independent 

and impartial tribunal, and all the guarantees necessary for the defence of everyone charged with 

a penal offence,  

 

Whereas the International Covenant on Civil and Political Rights proclaims, in addition, the right 

to be tried without undue delay and the right to a fair and public hearing by a competent, 

independent and impartial tribunal established by law,  

 

Whereas the International Covenant on Economic, Social and Cultural Rights recalls the 

obligation of States under the Charter to promote universal respect for, and observance of, 

human rights and freedoms,  

 

Whereas the Body of Principles for the Protection of All Persons under Any Form of Detention 

or Imprisonment provides that a detained person shall be entitled to have the assistance of, and to 

communicate and consult with, legal counsel,  

 

Whereas the Standard Minimum Rules for the Treatment of Prisoners recommend, in particular, 

that legal assistance and confidential communication with counsel should be ensured to untried 

prisoners,  

 

Whereas the Safe guards guaranteeing protection of those facing the death penalty reaffirm the 

right of everyone suspected or charged with a crime for which capital punishment may be 

imposed to adequate legal assistance at all stages of the proceedings, in accordance with article 

14 of the International Covenant on Civil and Political Rights,  

 

Whereas the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power 

recommends measures to be taken at the international and national levels to improve access to 

justice and fair treatment, restitution, compensation and assistance for victims of crime,  

 

Whereas adequate protection of the human rights and fundamental freedoms to which all persons 

are entitled, be they economic, social and cultural, or civil and political, requires that all persons 

have effective access to legal services provided by an independent legal profession,  

 

Whereas professional associations of lawyers have a vital role to play in upholding professional 

standards and ethics, protecting their members from persecution and improper restrictions and 

infringements, providing legal services to all in need of them, and cooperating with 

governmental and other institutions in furthering the ends of justice and public interest, The 

Basic Principles on the Role of Lawyers, set forth below, which have been formulated to assist 

Member States in their task of promoting and ensuring the proper role of lawyers, should be 

respected and taken into account by Governments within the framework of their national 

legislation and practice and should be brought to the attention of lawyers as well as other 

persons, such as judges, prosecutors, members of the executive and the legislature, and the public 



in general.  These principles shall also apply, as appropriate, to persons who exercise the 

functions of lawyers without having the formal status of lawyers.  

 

Access to lawyers and legal services  

 

1. All persons are entitled to call upon the assistance of a lawyer of their choice to protect and 

establish their rights and to defend them in all stages of criminal proceedings.  

 

2. Governments shall ensure that efficient procedures and responsive mechanisms for effective 

and equal access to lawyers are provided for all persons within their territory and subject to their 

jurisdiction, without distinction of any kind, such as discrimination based on race, colour, ethnic 

origin, sex, language, religion, political or other opinion, national or social origin, property, birth, 

economic or other status.  

 

3. Governments shall ensure the provision of sufficient funding and other resources for legal 

services to the poor and, as necessary, to other disadvantaged persons. Professional associations 

of lawyers shall cooperate in the organization and provision of services, facilities and other 

resources.  

 

4. Governments and professional associations of lawyers shall promote programmes to inform 

the public about their rights and duties under the law and the important role of lawyers in 

protecting their fundamental freedoms.  Special attention should be given to assisting the poor 

and other disadvantaged persons so as to enable them to assert their rights and where necessary 

call upon the assistance of lawyers.   

 

Special safeguards in criminal justice matters  

 

5. Governments shall ensure that all persons are immediately informed by the competent 

authority of their right to be assisted by a lawyer of their own choice upon arrest or detention or 

when charged with a criminal offence.  

 

6. Any such persons who do not have a lawyer shall, in all cases in which the interests of justice 

so require, be entitled to have a lawyer of experience and competence commensurate with the 

nature of the offence assigned to them in order to provide effective legal assistance, without 

payment by them if they lack sufficient means to pay for such services.  

 

7. Governments shall further ensure that all persons arrested or detained, with or without 

criminal charge, shall have prompt access to a lawyer, and in any case not later than forty-eight 

hours from the time of arrest or detention.  

8. All arrested, detained or imprisoned persons shall be provided with adequate opportunities, 

time and facilities to be visited by and to communicate and consult with a lawyer, without delay, 

interception or censorship and in full confidentiality.  Such consultations may be within sight, 

but not within the hearing, of law enforcement officials.  

 

Qualifications and training  

 



9. Governments, professional associations of lawyers and educational institutions shall ensure 

that lawyers have appropriate education and training and be made aware of the ideals and ethical 

duties of the lawyer and of human rights and fundamental freedoms recognized by national and 

international law.  

 

10. Governments, professional associations of lawyers and educational institutions shall ensure 

that there is no discrimination against a person with respect to entry into or continued practice 

within the legal profession on the grounds of race, colour, sex, ethnic origin, religion, political or 

other opinion, national or social origin, property, birth, economic or other status, except that a 

requirement, that a lawyer must be a national of the country concerned, shall not be considered 

discriminatory.  

 

11. In countries where there exist groups, communities or regions whose needs for legal services 

are not met, particularly where such groups have distinct cultures, traditions or languages or have 

been the victims of past discrimination, Governments, professional associations of lawyers and 

educational institutions should take special measures to provide opportunities for candidates 

from these groups to enter the legal profession and should ensure that they receive training 

appropriate to the needs of their groups.  

 

Duties and responsibilities  

 

12. Lawyers shall at all times maintain the honour and dignity of their profession as essential 

agents of the administration of justice.  

 

13. The duties of lawyers towards their clients shall include:  

 

a. Advising clients as to their legal rights and obligations, and as to the working of the 

legal system in so far as it is relevant to the legal rights and obligations of the clients;  

 

b. Assisting clients in every appropriate way, and taking legal action to protect their 

interests;  

 

c. Assisting clients before courts, tribunals or administrative authorities, where 

appropriate.  

 

14. Lawyers, in protecting the rights of their clients and in promoting the cause of justice, shall 

seek to uphold human rights and fundamental freedoms recognized by national and international 

law and shall at all times act freely and diligently in accordance with the law and recognized 

standards and ethics of the legal profession.  

 

15. Lawyers shall always loyally respect the interests of their clients.  

 

Guarantees for the functioning of lawyers  

 

16. Governments shall ensure that lawyers  

 



a. are able to perform all of their professional functions without intimidation, hindrance, 

harassment or improper interference; 

 

b. are able to travel and to consult with their clients freely both within their own country 

and abroad; and  

 

c. shall not suffer, or be threatened with, prosecution or administrative, economic or other 

sanctions for any action taken in accordance with recognized professional duties, 

standards and ethics.  

 

17. Where the security of lawyers is threatened as a result of discharging their functions, they 

shall be adequately safeguarded by the authorities.  

 

18. Lawyers shall not be identified with their clients or their clients' causes as a result of 

discharging their functions.  

 

19. No court or administrative authority before whom the right to counsel is recognized shall 

refuse to recognize the right of a lawyer to appear before it for his or her client unless that lawyer 

has been disqualified in accordance with national law and practice and in conformity with these 

principles.  

 

20. Lawyers shall enjoy civil and penal immunity for relevant statements made in good faith in 

written or oral pleadings or in their professional appearances before a court, tribunal or other 

legal or administrative authority.  

 

21. It is the duty of the competent authorities to ensure lawyers access to appropriate 

information, files and documents in their possession or control in sufficient time to enable 

lawyers to provide effective legal assistance to their clients.  Such access should be provided at 

the earliest appropriate time.  

 

22. Governments shall recognize and respect that all communications and consultations between 

lawyers and their clients within their professional relationship are confidential.  

 

Freedom of expression and association  

 

23. Lawyers like other citizens are entitled to freedom of expression, belief, association and 

assembly.  In particular, they shall have the right to take part in public discussion of matters 

concerning the law, the administration of justice and the promotion and protection of human 

rights and to join or form local, national or international organizations and attend their meetings, 

without suffering professional restrictions by reason of their lawful action or their membership in 

a lawful organization.  In exercising these rights, lawyers shall always conduct themselves in 

accordance with the law and the recognized standards and ethics of the legal profession.  

 

Professional associations of lawyers  

 



24. Lawyers shall be entitled to form and join self-governing professional associations to 

represent their interests, promote their continuing education and training and protect their 

professional integrity. The executive body of the professional associations shall be elected by its 

members and shall exercise its functions without external interference.  

25. Professional associations of lawyers shall cooperate with Governments to ensure that 

everyone has effective and equal access to legal services and that lawyers are able, without 

improper interference, to counsel and assist their clients in accordance with the law and 

recognized professional standards and ethics.  

 

Disciplinary proceedings  

 

26. Codes of professional conduct for lawyers shall be established by the legal profession 

through its appropriate organs, or by legislation, in accordance with national law and custom and 

recognized international standards and norms.  

 

27. Charges or complaints made against lawyers in their professional capacity shall be processed 

expeditiously and fairly under appropriate procedures.  Lawyers shall have the right to a fair 

hearing, including the right to be assisted by a lawyer of their choice.  

 

28. Disciplinary proceedings against lawyers shall be brought before an impartial disciplinary 

committee established by the legal profession, before an independent statutory authority, or 

before a court, and shall be subject to an independent judicial review.  

 

29. All disciplinary proceedings shall be determined in accordance with the code of professional 

conduct and other recognized standards and ethics of the legal profession and in the light of these 

principles.  

 

 

VI.  Basic Principles on the Independence of the Judiciary  
Adopted by the Seventh Crime Congress, Milan, 26 August-6 September 1985,  and endorsed by 

the General Assembly in resolution 40/32  

 

The independence of the judiciary shall be guaranteed by the State and enshrined in the 

constitution or law of the country.  

 

The judiciary shall decide matters before them with impartiality on the basis of facts, in 

accordance with the law, without any improper influences or pressures.  

 

Everyone shall have the right to be tried by ordinary courts or tribunals using established legal 

procedures. Tribunals that do not use established legal procedures shall not be created to displace 

the jurisdiction belonging to ordinary courts.  

 

Members of the judiciary, like other citizens, are entitled to free-dom of expression, belief, 

association and assembly; however, judges shall always conduct themselves in a manner so as to 

preserve the dignity of their office and the impartiality and independence of the judiciary.  

 



Persons selected for judicial office shall be individuals of integrity and ability with appropriate 

training or qualifications in law. In selection of judges, there shall be no discrimination on the 

basis of race, colour, sex, religion, political or other opinion, national or social origin, property, 

birth or status.  

 

The term of office and conditions of service for judges shall be secured by law. Judges shall have 

guaranteed tenure until retirement or expiration of their term of office.  

 

Assignment of cases to judges is an internal matter of judicial administration.  

 

The judiciary shall be bound by professional secrecy concerning their deliberations and shall not 

be compelled to testify on such matters.  

 

Without prejudice to any disciplinary procedure or to any right of appeal or compensation from 

the State, judges should enjoy personal immunity from civil suits for monetary damages for 

improper acts or omissions in the exercise of their judicial functions.  

 

A judge shall have the right to a fair hearing on charges or complaints against her/him. Judges 

shall be subject to suspension or removal only for reasons of incapacity or behaviour that renders 

them unfit to discharge their duties.  

 

Decisions in disciplinary, suspension or removal proceedings should be subject to an 

independent review, except concerning decisions by the highest court and those of the legislature 

in impeachment or similar proceedings.  

 

VII.  STANDARD MINIMUM RULES FOR THE TREATMENT OF PRISONERS  (Excerpts) 
Adopted by the First United Nations Congress on the Prevention of Crime and the Treatment of 

Offenders, held at Geneva in 1955, and approved by  the Economic and Social Council by its 

resolution 663 C (XXIV) of 31 July 1957 and 2076 (LXII) of 13 May 1977 

 

PART II 

RULES APPLICABLE TO SPECIAL CATEGORIES  

C. PRISONERS UNDER ARREST OR AWAITING TRIAL  

 

84.  

1. Persons arrested or imprisoned by reason of a criminal charge against them, who are detained 

either in police custody or in prison custody (jail) but have not yet been tried and sentenced, will 

be referred to as “untried prisoners,” hereinafter in these rules. ... 

 

*** 

93. For the purposes of his defence, an untried prisoner shall be allowed to apply for free 

legal aid where such aid is available, and to receive visits from his legal adviser with a view to 

his defence and to prepare and hand to him confidential instructions. For these purposes, he shall 

if he so desires be supplied with writing material. Interviews between the prisoner and his legal 

adviser may be within sight but not within the hearing of a police or institution official.          

 



 

 

 


