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Chapter 16
Clinical Legal Education for Human Rights Advocates

Richard J. Wilson


The International Human Rights Law Clinic (IHRLC) is one of seven clinical programs at the Washington College of Law at the American University in Washington, D.C. It is the newest of the school's clinical programs, founded in 1990 with a grant from the U.S. Department of' Education. Clinical legal education, as itself at the Washington College of law, means a course of study combining a classroom experience with representation by students of' clients with real cases or projects, under the supervision of a full‑time faculty member whose background includes extensive law practice. The clinics charge no legal fees to clients, who normally are unable to obtain representation elsewhere. Clinical courses are open to students in their second or third year of law school.
The IHRLC is unique in the United States in providing students with full case responsibility for human rights litigation, although a number of schools have developed human rights programs in which students are given practical, supervised field experience. In the IHRLC, the primary clientele are of' two kinds: applicants for political asylum in the United States and victims of human rights abuses who seek redress in either the U.S. courts or before international human rights enforcement bodies.
A typical asylum case handled in the Clinic is a recent trial in Immigration Court in which the U.S. Immigration Service sought to deport a young man from Honduras. Students represented the man in court and proved he was entitled to political asylum here because his left‑wing student activism at the largest university in Honduras led him to be targeted by security forces there. He fled the country after he and close family members received death threats and armed soldiers forcibly entered his apartment, field him on the floor at gunpoint, and ransacked his belongings for “subversive materials.”
An example of human rights litigation prepared by the clinic for presentation in an International Forum is student preparation and filing of a complaint against the government of Colombia before the Inter‑American Human Rights Commission, the regional human rights enforcement body of the Organization of American States.  The clinic recently filed the action on behalf of an Indigenous tribe living in the rain forest near the headwaters of the Amazon River. The government of Colombia, With funds and cooperation from U.S. military forces, placed a radar installation, ostensibly designed to detect airborne drug trafficking, on tribal lands without proper permission from the tribe. The installation caused environmental degradation and polluted the local water supply.  The complaint alleges violation of several international human rights treaties, and students will follow the case through the Inter-American human rights system as counsel for the tribe.
	Students also work on other human rights projects involving legislative advocacy, such as a recent analysis of the potential legal consequences of U.S. ratification of the International Covenant on Economic, Social and Cultural Rights.  Another example of administrative advocacy is the clinic’s presentation to an interagency body which makes	recommendations to the president regarding trade by the United States with certain countries under the General System of Preferences (GSP). Under the GSP re view system, a country can have its favorable trade status removed if it is shown that it systematically violates internationally recognized workers' human rights.  In the past two years, students in the clinic have presented petitions seeking review or removal of GSP status for EI Salvador and Pakistan. In short, clinic students are given actual opportunities to represent real people in real cases through a carefully structured classroom and courtroom experience. 

This chapter is about learning human rights advocacy by doing it. It is also about teaching	 practical human rights advocacy in the law school context. The methodology of clinical education, however, can be used in other professional training programs as well.  Clinical programs present human rights educators with an exciting array of options for effective teaching and learning.


Designing an Effective Clinical Program In Human Rights: The American University Experience

For those law students who wish to practice fit the growing field of human rights advocacy, course offerings in most law schools are still relatively limited. Schools often offer only a single course, taught in traditional classroom style or perhaps as a seminar.  Thus there is little experience among teachers in the design and facilitation of courses with more participatory methodologies. We now know the strengths of clinical education and a number or variations on the means by which clinical experience can be gained. This section focuses on the design of an effective clinical program in human rights.

1.	Ideological or Institutional Limits

An Inherent limitation on any clinical program will necessarily be the ideological and institutional limits in which it must operate. While clinical programs have always enjoyed a central place in the law school community at American University, other law faculties have been less receptive to clinical legal education, which many see as either a threat to the ideology of the law school classroom experience or simply as too expensive because clinics are so labor‑intensive.
Logistical limits may also place constraints on the program. Because clinics operate as law offices, they must be able to provide something akin to a law office in order to be able to conduct their business. For example, there must be private client inter view rooms and waiting space in the law school, or there may he problems with client access if the law school or the courts in which it operates are far from clients' homes or difficult to find.  The venues in which the clinic operates most be geographically accessible and must permit students to practice before them. In the Washington area, we have the distinct advantage of having a regional asylum office, immigration courts, and the Board of Immigration Appeals, where an appeals from trials in the United Stales are taken, all in the same city, Arlington, Virginia. All permit supervised law students to appear before them. In the case of some human rights bodies, however, access is nearly impossible. While the clinic would benefit enormously front participation in the annual session of the Human Rights Commission in Geneva, Switzerland, in February and March each year, the venue is simply too far away and too expensive to reach.

2.	The Service‑Learning Dichotomy

The broadest goal of any clinical program in human rights is to train students to become effective advocates on behalf of victims of human rights violations. Within that goal, however, there are a number of crucial threshold choices the program must make. Perhaps the most basic involves what might be caned the service‑learning dichotomy. On the one hand, as with many areas of public interest practice in the law, the potential community to be served far exceeds the resources available.  This puts pressure on a clinical program to provide needed services to the community in question. Heavy caseloads thus characterize this model. On the other hand, the clinic also has an obligation to train students in a thoughtful, reflective, and pedagogically sound program that legitimately claims status as an instructional program within the university community. In this model, only relatively few cases are handled, but each case is a reflective paradigm for the student's future lawyering experience. Although many argue that a clinic can effectively serve both objectives, some clinics get caught between these two competing interests, most through the basic question of caseload limits and student‑teacher ratios. In the IHRl,C, total caseloads for the academic year are generally limited to between twenty‑five and thirty‑five cases, with about six to eight cases per student team.  The student teacher ratio for all clinics in the law school never exceeds eight‑to‑one and is often lower.
When the IHRLC began operations in the local immigration courts in 1990, the tension between service to needy immigrants and the clinic's instructional aims became very real. A preliminary decision had been made to provide assistance to individuals seeking political asylum in the United States.  These claims raised dramatic and immediate factual and legal issues.  The immigrant applicant for asylum must prove a well-founded fear of persecution ‑ that is, broadly, human rights violations ‑ in the applicant's country of origin. Immigration Court judges were delighted to hear that supervised law students would be practicing in their courts, and immediately urged that the clinic's name be included on a list of service agencies available for referrals of the many immigrants who could not afford to hire counsel.  The judges noted that the greatest need was for representation of convicted felons from foreign countries who faced deportation for their convictions. Because these persons were not entitled to counsel as a matter of right, lawyers were hard to find for them because few of the immigrants had any assets with which to pay fees; most were incarcerated at the time of their hearings.  The clinic declined to undertake this kind of referral or to list itself as a referral agency, both because of a concern that the number or referrals would overwhelm the students and because of a more general concern that these cases were not strictly within the arena of human rights issues, but more within the criminal law field.

3.	Selection of Cases and Projects

In deciding to decline a particular kind of case, the clinic faced another of the difficult threshold issues that any clinic must decide: the types of cases and projects that will be taken.  Human rights, as a field, presents a clinical program with a formidable task. It must decide what type or cases it wishes to handle, which may range widely, given the breadth of existing human rights issues and instruments. It may also decide to focus on a particular country or region, or it may wish to raise international issues in its own domestic courts. In the immigration courts, for example. the clinic stood by its original decision to take only political asylum cases, which raise complex issues of international and domestic law, and to take those cases only by referral from local service agencies after a preliminary decision of the merits of the claim.  Taking cases by referral from a service agency has the distinct advantage that the agency performs the task of culling out those cases that it will not take or that can be referred to other community service agencies after determining that the individual's case is not one requiring legal intervention. While such experience might be useful for the students, initial client screening consumes enormous time, and much of the work does not require the skills particular to an attorney. In Washington, D.C., the cases involving political asylum tended to come from the Latino community at the time the clinic opened, but as world and hemispheric conditions change, our client base has changed as well. In the past two years, our largest number of asylum clients come from the African countries.
About half of the IHRLC docket is political asylum cases. The other hair is a combination of human rights cases and projects such as those described at the beginning of this chapter. Some of these projects are generated from within the clinic and some come to the clinic from outside referral; as the clinic's name and reputation become more widely known, a larger number of case referrals have occurred. One of the most logical places for our work, however, has been with the Inter‑American Human Rights Commission, one of the regional enforcement bodies for human rights of the Organization of American States (OAS). The OAS and the Commission both have their headquarters in Washington, thereby making them logical venues in which to conduct a significant portion of the clinic's business.

4.	The Scope of Skins Training in Lawyering

Another threshold question any human rights clinical program mist face is the scope of what will constitute “lawyering” for pedagogical purposes. Lawyering is the term used to capture those aspects of legal training that involve skills dimensions as distinguished from doctrinal dimensions. In the legal clinics at American University, the traditional focus of the classroom component of the course has been on the teaching of litigation skins, and the cases taken by the clinic focus on advocacy through lawsuits, usually on behalf of individual clients. In the IHRLC, the question of what constitutes “litigation” and who is a “client” are not easily answered.
While cases in the Immigration Courts are adversarial proceedings before a Judge. the filing of complaints before human rights bodies presents the legal clinic with dilemmas about the extent to which it is conducting “litigation.” Most lawyers picture litigation as taking place in a courtroom, with a judge and jury, with witnesses and evidence offered by, both sides as forcefully as each can present their version. In many of the UN human rights mechanisms, however, the process is started with a complaint that may be filed by anyone, not necessarily a lawyer, which delineates the victim’s injuries and the alleged violations of human rights. The complaint may then disappear into the system, where it will be resolved by a panel of experts that the lawyer never appears before, and in fact may never see. The case may well be decided in anonymity two, three, or five years later, if at an.
It also may be extremely difficult to ascertain the wishes of the client, or even to determine who is the “client.” In the examples given at the outset of this chapter, for example, who is the client when a petition is filed with an emergency body to remove Pakistan from the list of countries to which the United States accords favorable trade under the General System of Preferences? Is the client an abused workers of Pakistan, and if it is, how are their wishes and directions to be ascertained? Is the client the citizens of the United States who passed the law that promotes the use of moral standards in deciding on U.S. trade partners, and will that client wish to pursue this course of action if goods from the country in question are priced higher or taken off the market? Is the client the “issue” of the protection of human rights for workers everywhere, and if so, how is the student to decide how far to push the issue without a concrete client whose real needs are at stake? In the case filed on behalf of the Indian tribe from Colombia, is the client the tribe itself, and if so, how are the corrective wishes of the tribe in be determined by their lawyers, working thousands of miles away?
In the end, human rights “lawyering” is made up of a number of components. The student must often operate without knowing a specific client's intent or desires. Because the human rights deliberative bodies are still largely nascent and unsophisticated in the review of complaints, the notion of “litigation” must be understood as advocacy in its broadest sense. Moreover, because the entire field of human rights advocacy is still in the formative stages, litigation cannot be the only arena in which the lawyer‑advocate performs. Lawyers working in the human rights field must know and be able to conduct their work through litigation, legislative advocacy, and the media.  Thus the most recent syllabus of the course contains class sessions devoted to each of these areas.

5.	Setting Instructional Objectives

Having decided on caseload limits, types of projects to be worked on, and the types of lawyering to be done, there are a number of practical steps that must be taken before the clinic is opened. More than any other single factor, the setting of clear institutional objectives should be the first step in the actual design of any clinical program in human rights advocacy. An objective should be concrete, measurable in both quantity and time, and capable of evaluation at the conclusion of the course. It is not enough to say, for example, that an objective of a clinical program is to “train students in become better writers.” There is no way, other than subjective judgment, by which to tell when the student has accomplished the objective of “becoming better” as a writer. Instead, the instructor should be able to anticipate, at the outset of the course, when and if the student has achieved the objective.  Thus, a good statement of an objective relating to writing would be: “The student will prepare and submit to the Immigration judge a memorandum of law, after revision of at least three drafts, prior to any court hearing before that judge.” Or, if the task is client interviewing, the objective might be as follows: “The student will conduct at least four interviews with clients, each interview will be at least one hour in duration, during the course of the academic year.” Writing objectives in this fashion gives both the teacher and the student a clear sense of 'what is expected and what will be measured at the time course work is evaluated for grading purposes.

6.	Case and Classroom Components

Every good clinical program should include both a casework component and a formal classroom component. Ideally, the teacher in the classroom should also be the student's case supervisor, although many legal clinics function with some variation of this program. When the supervisor is also the classroom teacher, there are much greater possibilities for the integration of the actual lawyering experience into the more theoretical discussions in the classroom. In the IHRLC, the students are enrolled through the entire academic year. Each semester they earn four credits for their work on cases and another two for the classroom component. A rough measure of workload for students is that the student works a total of three to five hours for each hour of credit. Thus the students spend about twelve to twenty hours on cases each week, on average, and about six to ten hours per week preparing for the seminar.
“Case rounds” meetings are the formal bridge between practice and theory in the IHRLC.  Every other week through the school year, one student team prepares and leads an hour‑long session on a lawyering issue that is ongoing in a specific case. Like their analogue in the medical field, the students diagnose the problem during rounds and offer their proposed “cure.”  The range of topics is broad, and students may select any topic that meets the approval of the faculty supervisor. Typical topics in rounds include difficult substantive or procedural issues that might benefit from group discussion; difficulties and proposed solutions to researching areas or international law; problems of communication and “nonlegal” questions raised during client interviews and counseling sessions; time management questions; ethical dilemmas presented by clients; and difficulties in. collaboration or supervision.'

7.	Problems Particular to International Human Rights Advocacy

One of the developing practical problems of the IHRLC is that of ongoing cases. Many of the cases or projects in which the clinic provides assistance take more than a single academic year for resolution; some of the cases opened in the first year of the clinic's operation, for example, are still open as of this writing.  This type of caseload might be distinguished from that of other clinics such as the Criminal Justice Clinic, where cases are resolved in a matter of weeks due to the entry point in the process and statutory speedy trial rules, or the Law Students in Court Clinic, where high‑volume Rent Court practice means adjudication of many cases in a single day. In the IHRLC, about twenty to twenty‑five cases will carry over from academic year to year.  This means that multiple generations of law students will work with each file and client.  This phenomenon has not yet proven too burdensome for the clinic or its students, but may in the future.
Another difficulty in an international human rights clinic is the practical problem of fact gathering, information sharing, client contact, and confidentiality over great distances. In some circumstances, our clients live in another country. The most basic question is how to investigate and document their factual claims without actually traveling to the country. Even without travel funds, additional fiscal resources must be available for the added expense of international phone calling, faxing, and mailing. The clinic often cooperates with local nongovernmental organizations or counsel in gathering facts, but the logistical challenges alone in such situations are formidable. Requests for information often take months to fulfill, and sometimes the information provided barely resembles the request made.
Confidentiality of communications presents another difficulty for the clinic. Ethical obligations of the profession require that all private communications between lawyer and client be protected from revelation by the lawyer.  If there is an expectation that the information is provided by the client in confidence, the lawyer most protect that confidentiality under professional rules of law practice. Thus, in every communication with an overseas client, great care must be taken when public means of communication are used, such as telephones or faxes.
Sometimes communication itself may be dangerous or inadvisable for the client. This often happens with asylum applicants who are reluctant to communicate with family members because such communication may request information that cannot be provided without putting the family member at risk, or that may put the family member in danger, if sympathy is suspected by that person with one who is sought as an enemy of the government. It may also happen with a client who is abroad, where contact with a lawyer from another country, if discovered, may put the client's life in danger.

8.	Evaluation Of Student Performance

A final concern in human rights clinical work occurs with the evaluation or student performance. Unlike other courses in the law school, where a single test can evaluate the student's ability to remember legal principles and recognize them in factual context, clinic work is experiential and necessarily includes a wide range of skins on which evaluation might be based. Suggested areas of evaluation include legal reasoning, communication skills, professional responsibility, theoretical understanding, clinical judgment, and time management. It is extremely difficult to give a single grade that fairly and adequately summarizes the student’s work in the clinic, but such is the task for the law professor.
In the IHLRC, two solutions to this problem are suggested.  Although single, separate grades are given each semester for the seminar and casework, students are given a specific sense of their progress and areas fit which work is needed at the end of the first semester. Moreover, close supervision and opportunity for self‑evaluation and reflection, both before and after the completion of specific tasks, give the students direct and immediate information about their progress in specific areas and suggestions for future improvement.

Conclusion: Teaching Human Rights Experientially In Nonlegal Contexts

This chapter is written from the perspective of the use of clinical education in human rights advocacy in a law school. However, the premises that underlie the use of experiential models for learning, as delineated above, make this style of “learning by doing” available in a much wider spectrum of learning contexts, both within educational institutions and in the field. Moreover, there are a wide range of “clinical” methodologies available to the teacher and trainer which might be incorporated into any human rights education program.
Fact gathering regarding human rights violations by field advocates, for example, might best be taught experientially.  Factual documentation of violations usually comes from one of two sources: eyewitnesses who give statements or testimony, or tangible evidence such as documents, physical objects, photographs, or blood‑stained clothing. Newspapers and other periodicals sometimes provide accurate accounts of events, but these sources cannot he relied upon to document facts sufficiently for human rights fact‑finding bodies, which often operate, sometimes implicitly, with quasi‑legal rules of evidence or proof. A lecture on fact gathering might begin to expose the human rights advocate to some of the issues that occur in that context, but arguably the best way to teach the process of fact gathering is to have a student attempt to interview a witness to an occurrence, whether the occurrence is real or invented.
The interview, which may be with an actual client or with another student playing the role of the client, might be conducted one‑on‑one with the instructor observing or might be conducted publicly in front of a group of student observers.  The interviewer can immediately verbalize difficulties in the process, and the student observers can immediately begin to discern principles of effective interviewing which they might apply themselves. The instructor, alert to the issues involved in fact gathering, can begin with the concrete experience of the actual interview and inductively apply that situation to general problems encountered in fact gathering.
	Fact gathering is one of several skills used by human rights advocates everywhere, whether they are lawyers or not. Other common skills are interviewing, persuasive written and oral advocacy, speaking to elected representatives, and writing press releases, to name a few that have been discussed here. These tasks are done by human rights advocates from many fields: law, medicine, journalism, anthropology, sociology, criminology, and ethnography are only some. In each of these fields, experiential methods of teaching and learning provide human rights advocates with stimulating and highly motivational contexts in which to develop their skills and knowledge.

